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PRELIMINARY CONSIDERATIONS. 

Mints arid Precautions to be attended to by 
Persons before they make their Wills. 

In the examination of this important branch of 
the subject, which I am about to elucidate, I shall 
treat of it under the following heads : — 

1. Jlie Propriety and Advantages of making a 

WUL 

2. The Qmsequences of neglecting the Important 

Duty of making a Will. 

3. Precautions to be attended to in making Wills. 

L The Propriety and Advantages of making a Will, 

As from innumerable causes, which are beyond 
human control, there is not any state or condition 
of life that is not subject to premature and 
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sudden death, even in the very vigour of life and 
health, and under the vigilant exercise of every 
prudential measure; when^ as, a sagacious and 
deservedly poptdar author observes, ^' a little change 
of the weather--a small cold,--^ disappointment 
in diet, will derange health; and a fidl— a bruise— 
a tile firom a house— Ifce fhrowing of a stone — the 
trip of a foot — the scratch of a nail — the wrenching 
of a bit of skin— the overcutting of a com — may de- 
stroy life ;" it is the duty and paramount obliga- 
tion' of every considerate and rational man to avail 
himself of a proper season and time, and that as 
early as possible, to make his will, in order to 
preserve the fotui^ peace and harmony of his 
family, and prevent those irremediable disputes 
among them which are the consequences of intes- 
tacy. No person, therefore, who is desirous of 
leaving behind him the character of a just, kind, 
and wise member of society should delay or defer to 
perform the siBopIest and most easy act of human 
obligation — that of disposing of his property in the 
way he wishes it to descend, while he is in fiill 
possession of his reason and understanding. This 
is an obligation binding oa all men who are pos- 
sessed of property, but more especially on those 
who have families, and who are engaged in the 
connections of business. Could any man of sense, 
who died without a will, return to this world to 
see his family almost beggared, his children scat- 
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tere4 on the wide world, his business embarrassed 
— *so as to be worth aothing ; how would he grieve 
to think that all this confusion arose fix>m his 
culpable neglect of performing so simple a duty as 
that of making his will ? Would not he blush to 
find his memory despised, and perhaps execrated 
lor neglecting to do that which would have pre- 
vented all the distress and confusion that his neg- 
lect has occasioned ? Let no man then postpone 
this sacred duty until he is not able to per- 
form it ; for, as death is appointed to all men^ and 
** of the day and hour knoweth no man," we should 
not, throi^h neglect, want of fortitude, or cowar- 
dice, betray so shameful a neglect of our temporal 
concerns, till we are sick and the ha^d of death is 
upon us. Sickness has its pangs, its alienations 
of mind; and old age has its cares and foi^etful- 
ness. Our intellects are not perfect in '^ the time 
of tribulation ;" we cannot think of the world at 
the *^ hour of death." If we delay the duty until 
we are sick, we may be under the necessity of 
calhng in the assistance of those who may deceive 
us; if until we are old, we may not be able to 
recollect our various obligations ; and if until we 
are fretful, we may cancel the good sense and dis- 
cretion of a whole life, by the spleen of a moment. 
Let us not, therefore, if we wish to leave behind us 
the reputation of having been men of sense, and of 
making our memory ^' smell sweet in the grave," 

b2 
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hazard blunders^ and errors, and *' the wayward- 
ness of the will" in matters which so intimately 
concern om* dearest relatives and friends. 

But besides the duty and obligation of making 
a will, the act is accompanied by many advan- 
tages; and among these may be mentioned, the 
prevention of the squandering away of the testa- 
tor's property in endless and unprofitable Utigation 
among his representatives, in order to obtain that 
distribution of his posthumous property at the 
hand of the law which, had their testator but dis- 
charged his duty and been socially provident, they 
might have obtained at his hands much more 
satisfactorily and advantageously. For although, 
in the case of a person dying intestate, the law 
provides him with heirs, it is very seldom that the 
distribution of property in this way is consistent 
with the relative merits of the parties among whom 
it is distributed, far less with the intensions of the 
deceased, had he been just enough to have dis- 
chai^ed his duty. The law lays down a certain 
positive succession, which must apply in all cases 
alike, and cannot be guided by any individual cir- 
cumstances. Nor is the likelihood of preventing 
contentions and law-suits among a testator's rela- 
tions and kindred, and the pleasure of having his 
property descend in the way he approves himself, 
among the least advantages to be derived from the 
discharge of this duty. The utility and importance 
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of making a will appears from the circumstance, - 
that the stamp-duty on letters of administration 
under an intestacy, is half as much again as on 
probate under a will. 

2. The Consequences of neglecting the Important 

Dvty of making a Will. 

It has been said, with much truth, that of all the 
duties incumbent on men to perform, as members 
of society, it would be difficult to particularize 
one in which they more egregiously err than that 
of the disposal of their property by will. From 
the great number of absurd, unjust, and whimsical 
wills, which any one, who is in the least acquainted 
with law proceedings, has had the opportunity of 
perusing, it has been humorously and truly re- 
marked one would be tempted to imagine that, 
beside the sentence *^ to die,'' there was a time 
appointed for all men to play the fool, and contra- 
dict every opinion* of their wisdom or common 
sense which had been formed of them during their 
lives. How often is a total disregard paid to the 
obligations of kindred, affection, and merit, and 
that property which might have been usefully ex- 
tended among the circles of industry and useful- 
ness been left entirely to some worthless object, or 
sycophantic parasite.* 

* In the penBon of the writer of this note the truth of the 
position in the text has been literally verified. Thongh he 
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But besides the confusion and unhappiness 
which arise to surriyors fix>m the neglect of 
making a will, or from the making of one^ 
when the testator cannot possibly recoUeet 
his obUgatibns or engagements — or, what is still 
more galling to representatives, of making oue 
through injustice or caprice — may be mentioned 
the embarrassments, and often total annuUiog. of 
wills, arising from their being written in a confused 
or unscientific manner. And, this last mentioned 
precaution, I earnestly exhort testators to be on 
their guard against, as there are tracts in circula- 
tion, compiled or " got up" (as the phrase is) by 
improfepsional persons, which hold out the deceitful 
professions of enabling the public to make their own 
wills, and for this delusive purpose the '^ old wife," 
who has had the modesty to transform himself 
into an erudite lawyer, presents his disciples with 
" Forms of Wills, Simple and Elaborate." But 
I particularly exhort my readers not to trust to the 
ignorant and delusive directions of legal coxcombs 
and charlatans, whose knowledge, on the faith of 
which they have the presumption to instruct others, 
is principally drawn from those obsolete law books 

vnited the triple claim of godgoiiy'gnuiid-nepliew, and joint heir* 
at-law, with his nomerous brothers and sisters, to the splendid 
property of one of his late uncles, the whole family haye been 
deprived of their natural and legal claims by the Satanical 
arts and misrepresentations of a contemptible parasite. 
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which '' hav^ gone to their loxig hoiae^f " mid been 
coosigoad to the '^ tombs of all the Capulet^" — 
the cheesemo&gers' and tallow-chandlers' shops; 
buit to ayail themselves of the assistance of able 
and professioni^ meu. Experience daily and 
wofnlly pfoves (for half of the litigation of the 
country owes its origin to this source) the truth 
of the okL adsgy^i that '^ It is d^pgeroi^ med- 
dlifig with edged tools/' a^ of the no less sensible 
maxim, ^ That every m^u who is bis awn lawyer 
has a fool for his client," The law i^ ^ difficult 
and aprofound science, and requires the period of a 
whole hfe to be expended in its servipe, and, as the 
golden calf of lawyers, Lord Coke, says, " the 
cons«u»pftion of the midnight oil," before its vota- 
ries can pretend to a competent knowledge of its 
mysteries. It nmst, therefore, be evident to every 
unprofoesioBal man, that he is incurring a great 
risk, and often putting in peril his whc^ property 
for the salvation of a few pounds* by acting in 
points of difficulty oa his own judgement, and 
performing for himself tiie office of a scribe ; the 
safer and Hxe cheaper course is, therofore, to have 
recourse to professional men of abihty and cha- 
racter. 

3. Precautions to be attended to in making Wills. 

1. When 1^ person is desirous of making his 
will, he should be careful to give such a descrip- 
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tion of himself as may avoid any confusion or va^ 
certainty. This description is in law called his 
addition, and means the allegation of his christian 
and somame, his place of abode, trade, and occu- 
pation.* And he should be mindful to introduce 
the words '^ of sound and disposing mind ;" for 
though they are not absolutely necessary to give 
effect to the will, yet the introduction of them i» 
prudent and salutary ; as the absence of this form 
of expression has often been a plea in the courts 
to invalidate the force and efficacy of the de*^ 
signations. 

2. As, by the Stamp-Act, all debts owing by a 
deceased person must, if he has lefl sufficient 
funds for their payment, be included in the amount 
at which the will is proved, or for which letters of 
administration are granted; it is but a prudent 
measure for every person to leave as few debts as 
possible for his executors to pay. For though a 
return of the probate-<luty paid on such debts is 
allowed on proper application at the Legacy-Duty- 
Office^ a precaution of this kind may save much 
trouble and expense to the executors^ and relieve 
them from perhaps the impossibility of showing 
that the debts were legally contracted, or of pro- 

* Women, who have never been married, use the addition of 
Spinster; -widows that of Widow ; which are sufficient, with- 
out mentioning any trade or business, though they may exercise 
such. 
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ducing legal vouchers and documents ; in default 
of being able to do which, no return of duty is 
claimable. 

3. Great care should be taken in properly 
describing the legatees. The law reports abound 
wlih strings of cases detailing the calamitous 
results of faulty and careless descriptions of the 
objects of testator's bounty or kindness. 

4. Where a person making his will is desirous 
of leaving a legacy to a married woman, if he does 
not i^point trustees over the same, and give the 
most specific directions, that it shidl be for her 
sole and separate use, free from the control, debts, 
and incumbrances of her husband, her husband, by 
virtue of the marital tie, will be entitled to the 
same. And in the case of an unmarried woman, 
the operation of law^ as .Dr. Kitchiner obsei-ves, 
will be the same in the event of her marriage, 
unless a like precaution be made by the testator. 

5. If the testator vdshes to leave a legacy of 
£20, or thereabouts, to any one, he should limit 
the legacy to the sum of £19 : 19, as by so doing 
the bequest will be exempt from the legacy-duty. 
And in making a bequest of this sum, he should 
remember, that if hfe leaves any other property, a 
ring for instance, in a subsequent part of the will 
to the same legatee, he will thereby render the 
legacies subject to the legacy-duty, if the two 
legacies amount in value to the sum of £20. 

b3 
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6« If a testator leaves l^aciea, payable quar* 
tetly, half-yearly^ or at any other specified p^od, 
he should remember that unless he leaves specific 
directions that 'they are 'to be paid free of the 
legacy-duty, flife objects of his bounty will not, 
cispeciaUy if lliey be advanced in years, receive 
much more than half of the legacy, if it does not 
exceed £20, and their lives fell in in Ihe course of 
the first four years after the deetose of die teslx^- 
tor. For, by the Legacy-Act, the value of any 
legacy given by way of amnttty, is to be laalculated, 
aad the duty charged thereto, aocdirding to certain 
tables in the schedule annexed to the act ; nand 
the duty so calculated is to be paid, by fooT'eqnal 
amiual payments, out of the fisst four annifiil pay* 
m^its of the amiuity. 

7. Where it is ihe misfertune of a testator to 
have natural children, we address him iu Uie 
feeling and emphatic tengui^e of Dr« Kitchiners 

^' How shall I touch on the xnost powerful of 
all claims to our protection — ^e datms of him 
who, as the hew expresses it, has no kindred— »who 
is ntdhus ^Zm— who has no protector but his 
reputed parent" 

" A wiU made to provide for such natural child 
and to exclude Ae pretensk>n8 of heixs-at*-law 
should/' continues this humame and sensible 
writer, " be framed with lie most easeful atfeen^ 
tion; the testator nnist make evttry posstUe pre- 
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cfl:iUion' to strengtbeD such ao instrument ; and in 
the <k»j»ription of such a child, it is adviseable to 
copy the register from ibfi parish books where it 
was bom and christened, and preserve the certi- 
ficate thereof with the will. The legacy-duty 
ehaiiged on personal propei^ lei^ to a natunsll 
child is £10 per cent, — on freehold or copyhold 
notlnng. This is well worthy the attention of 
these who have such children to provide for." 

8. Nor is the case of adopted children, brought 
up with all the ideas qf genteel life, but left friend- 
less and unprotei^ted,. by their patron or pa- 
troness . dying without having made a will, less 
distressing. . Perhaps mistaken benevolence drew 
them from the happy mansions of industry and 
AxLgaUty, and where they might have been trained 
to be vsefiil and virtuous in their stations of hfe. 
But the improvident conduct of their mistaken 
bene&ctors has strewed their psith, to a precipice, 
with roses ; they are in the hapless condition of 
those '' who cannot wcnrky and to beg they are 
ashamed ;" they are consigned to poverty which 
they cannot avert, and to stem which they are 
not able to encounter. 

9. Dr. Kitchiner's recommendation, that every 
testator should transcribe and execute two or three 
copies of the original will, according as his pro- 
perty is either freehold or personal, is not unde- 
swring of att^ntiop, for two reasons* First, that 
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each executor may have a copy for his informal* 
tion, and thereby the expenses charged by attor* 
neys and proctors for copies, and the duty of which 
is rated acoording to the number of the words which 
the will contains, and which is payable on copies 
of wills obtained after probate ; and, secondly, by 
adopting this prudent measure^ foiged wills would 
be prevented ;' or, should a testator have different 
wills in his possession, he would be certain that 
his last disposition of his property would be given 
effect to, provided he had taken the precaution to 
deposit the various copies^ sealed up, in the hands 
of his bankers, or some trustwcnrthy fiiend. 

10. And, lastly, as it. has been ccnsiderately 
observed, if, in addition to the above necessary pre** 
cautions, every testator would take the trouble to 
look over his will once a-year, as regularly as he 
balances his boc4cs, and consider for a few minutes 
what alteration has taken place in his drcum-* 
stances in the preceding year, it is highly probable 
that innumerable lawsuits and disputes would be 
prevented. 



The OftlGlN OF WILLS. 



The free disposal which every man has over his 
goods during life, and the transmission of them 
to such persons as, by the ties of friendship and 
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afF^ction^ he may be desirous shall enjoy them 
after his deaths is a power inherent in property, 
and acknowledged by the laws of every civilized 
country^ and seems so to correspond to the dictates 
of- nature^ that history hardly carries us back to a 
lim^ when the notion of the admission of this clafin 
did not prevail among mankind. For, as all men 
must die, and leave their property behind them, 
this must either revert to the common stock, from 
which all property is supposed to be taken, or it 
must become the property of some successor. But 
the latter mode was deemed by far the {>referable. 
For the same motives which led mankind to a 
distribution at first, recommended also the perpe- 
tuity of it, when it was once introduced. The 
law, therefore, of- most societies has given to the 
proprietor a right of continuing his property, after 
his death, to such persons as he shall name ; and, 
in defect of such appointment or nomination, or 
where no nomination is permitted, the law of every 
society has directed it to be vested in certain par- 
ticular individuals, (viz. such as have a right to 
demand it by the order of nature,) exclusive of all 
other persons. The fonner method of acqmring 
property, according to the express directions of 
the deceased, is called by the name of testamentary 
succession^ that is, when the estate of the deceased 
is transmitted according to some rule or direction, 
some signification of the will and pleasure which 
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he has thought proper to leaire bdbdnd him. Hie 
latter is known by that of kgal sitee^mon, which 
IB, when the goods^ possessions, or property of the 
person deceased deseed in the tshannel -•of blood, 
aoxmling to the order of proximity. The desoent 
of personal property, which the deceased has not 
oontrolled by his express directions, is called an 
admmUtriition. 

The light of controllipg this succession by the 
private will of the possessor, and of giving a per* 
petual existence to the fleeting goods of fortune, 
so as to preserve them for ever to ourselves and • 
our famiUes, is certainly of high antiquity. But 
as to the precise period of its origin, history does 
not furnish us with any satisfectory data. Till the 
legislation of Solon, it seems doubt&l whether the 
direct testamentary disposition, even of moveables, 
was allowed among the Athenians, or among the 
Romans, before the introduction of the laws of the 
Twelve Tables. In every state, however, in which 
we can trace its existence, we may rest assured 
that it was the produot of an improved period of its 
legblation. For permission to direct the succes- 
sion of property implies a state of order and fcyeu- 
rity which does not exist in the beginnings of 
nations. 

When the testamentary disposition of lands was 
first exerciseable in this kingdom is not obtain. 
This, however, is su£5ciently clear, that, on the 
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introduction of military tenures, by the Norman 
conquest, the restraint of devising lands (except 
in some particular cities and boroughs wheie the 
Saxon institutions were, by ^cial indulgence, 
allowed to sdbsist) naturally took place, w a 
branch of the feudal doctrine of non-venation, 
without the consent of the lord. But as the feudal 
system imperceptibly declined in this island, the 
aUenation of landed property was again thrown 
open by virtue of the statute 32 Hen. VIIL c. 1, 
explained by the 34th Hen. VIIL c. 5, (usually 
called the Statutes of Wills;) and, through the 
conversion of military tenures into free and common 
soci^e, by the statute \2 Car. IL c. 24, all lands 
held in fee simple are disposable by last will and 
testament The tenure by copy of court-roll and 
the services incident to the same are untouched 
by these statutes. 

With respect to moveables, the power of be- 
queathing seems to have been coeval with the first 
rudiments of our law. But, according to Glanville 
a^d Bracton, this testamentary disposition of move- 
ables extended only to a third part, called the 
dead man's part, as, of the remaining two-thirds, 
the heirs and lineal descendants of the possessor 
were entitled to one, and his wife to the other. 
By a variety of statutes and by iniperceptible 
degrees, however, these restraints have become 
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obsolete, and testamentary power over goods and 
chattels is unshackled. 

The nature and effect of the instruments by which 
property is, by this testamentary power, continued 
to the nominee of the deceased possessor, and the 
designation made by the law, where no such no- 
minee is declared, together with the office and 
duties of those who are appointed to carry into 
execution such instruments on such designation, 
are the subjects of the following pages. 

2. Of the Nature and Effect of WiUs and 
Testaments, CodicilSy Nuncupative WiUsy afid 
Donations Mortis Causd. 

Wills or testaments are of two kinds; namely, 
written, and verbal, or nuncupative. To constitute 
the former,, the intention of the testator must ap- 
pear in a written instrument; but the latter is his 
oral declaration made in his last hours, before a 
sufficient number of witnesses, but afterwards re- 
duced to writing, from the recollection and depo- 
sition of the witnesses. Though the words tmll 
and testament are, in common parlance, used indis- 
criminately, yet, legally and strictly speaking, they 
are not words of the same import ; a will is pro- 
perly limited to the disposition of lands, and re- 
quires no executors, but must be attested by three 
witnesses ^ while a testament extends to the dis- 
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position of personal estate only, and requires exe- 
cutors, but need not be attested by any witness 
at all. 

Nuncupative, or verbal, wills are, as has been 
before observed, declarations of testators made in 
their last hours, before a sufficient number of wit- 
nesses, calling on the persons present to bear wit- 
ness to the act, and afterwards reduced into writing 
from the recollection and deposition of such wit- 
nesses. Parsons v. Miller j 3 Phill. Rep. 196: 
But as wills of this description (which formerly 
were in frequent use, on account, of the art of 
writing having then been confined to few persons) 
are liable to be converted to improper uses, they 
are, by the Statute of Frauds, surrounded by so 
many regulations that their validity can only be 
insured by the exercise of extreme care and cau- 
tion. The making of this species of wills should, 
if possible, be avoided; but sudden and fatal sick- 
ness may reduce a dying man to tBe necessity of 
adopting this mode of disposing of his property. 
In such cases of emergency the necessary regula- 
tions and restrictions required by the statute must 
be scrupulously observed. 

These restrictions are that no written will shall 
be revoked or altered by a subsequent nuncupative 
one, except the same be, in the lifetime of the 
testator, reduced to writing, and read over to him, 
and approved ; and unless the same be proved to 
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iiave been so done by the oaths of three witnesses 
at the leasti who, by statute 4 o/nd 5 Armey c. 16, 
s. 14, must be such as are admissible upon triab 
at common law. It is, however, to be o1;)seryed 
that, notwithstanding no i^uncupative dispoi^tio9 
can r^Yok^ a written wiU, yet, if th^ l^ga^cy, given 
by the written wUl has lapsed, or become void for 
s<HPQe legal objeQtion, it may be die subject of a 
nuncupative dispoiuti(Mi, for the will, as to its opera- 
tion, is determined, Sw 31 Raym, 334. 2. That 
no nuncupative will shall in anywise be good, where 
the estate bequeathed exceeds £30, unless proved 
by three such witnesses present at the making 
thereof, and unless they or some of them were 
specially required to bear witness thereto by the 
testator himself; and unless it was made in his 
kist>ic]uiess, in his own habitation or dweUing- 
house, or where he has been previously resident 
ten days at the least, or except he be surjuised 
with sudden or violent sickness on a journey, or 
from home, and die without returning to his dwel- 
ling. 3. That no nuncupative will shall be proved 
by the witnesses after six months from the making, 
unless it were put into writing within six days after 
the making the same. 4. And, lest the family of 
the testator should be put to inconvenience, or be 
surprised, no letters testamentary, or probate of 
any nuncupative will, shall pass the seal of any 
court till fourteen days after the death of the tes- 
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tator^ nor till process has first issued to call OQ the 
widow, or next of kindred to the deceased, to 
ecmtest the same if they think proper. Stat 29 
Gzr. //. c. 3, ss. 19, 20, ajkl 21, 

Marixiers at sea, and soldiers in actual service, 
are, by virtue of the twenty-third section, enabled 
to dispose of their moveables, wages, and personal 
estate, without observing the forms and solemnities 
of the statute. But the privilege confeired by 
this act on mariners, instead of being beneficial 
to them, viras found to subject them to perpetual 
impositions ; the legislature, therefore, adopted a 
new policy, and introduced, by virtue of the stats: 
26 Geo. III. c. 63, 32 Geo. III. -c. 34, and 66 
Geo. III. c. 60, many salutary regulations in re- 
gard to the making and probate of wills of petty 
officers and seamen in the King's service, and of 
non-commissioned officers of marines and marines 
serving on board any ship in the King's service. 

A codicil is a supplement to a will, or an addition 
made by the person making the will. It may be 
aimexed to the will, either actually or construc- 
tively; and may not only be written upon the same 
paper, or affixed to it, oi: folded with it, but may 
be written upon a different paper; and though de- 
posited in a different place from the will to which 
it refers, will be given effect to. ToU. Ex. p. 6. 

The law relating to codicils i^ees in general 
with that which relates to wills and testaments. 
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Like these last-inentioned instrum^ts, where they 
are used for the purpose of devising real estates, 
they require the same ceremonies to attend their 
execution as an original devise, 1 Atk. 426; The 
same latitude is also admitted in their execution 
and publication, when their object is the dispo- 
sition of personal property only. Their form, like 
that of wills, is not material. In some respects,* 
however, a difference subsists between these in- 
struments; for, though only the last will is avail- 
able in law, yet if, at the death of the testator, 
several codicils are found, they will all be given 
effect to, unless they are contradictory to one 
another. Stoinh. Test. 16, 

It has been held, that if a man ratifies and 
confirms his last will, he ratifies and confirms with 
it every codicil which has been added to it ; and 
that if an intermediate codicil has changed any 
part of it, it is confirmed with these changes ; for 
the codicil was a part of it. But if a will is made, 
and then another will making some different dis- 
positions, and then a codicil confirming the will 
first made, the codicil cancels the alteration made 
by the intermediate will. Crosby v. Macdowalf 
4 Ves. Jvn. 610. Lord Walpole v. Lord Oxford, 
3 Ibid. 402. 

The law also takes notice of a particular gift in 
the nature of a will made by any one in contem- 
plation of immediate death, which is called a 
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donation mortis cattsa, a gift made in prospect or 
contemplatioA of immediate death. This species 
of donation (a term borrowed from the civil law) 
is where a man^ lying in extremis, (that is^ in his 
last moments, when his mental faculties may be 
deranged or impaired), or being surprised with 
sickness, and having no opportunity of making his 
will, gives with his own hand something to another, 
or to some third person for the use of the person 
intended, to be his in case the giver dies; but such 
gift is accompanied with an implicit trust, that if 
the donor recovers, it shall be revocable, and revert 
to him again. 

In order to give effect to these donations, there 
must be an actual deUvery, by the giver himself, of 
the thing intended -to be giyen. And, therefore, a 
donation mortis causa of receipts for stock, or 
annuities, is not such a possession in law of the 
stock, or annuities, as to effectuate the gift, with- 
out a transfer, or something amounting to a trans- 
fer; for no property is transferred to the donee 
by such delivery, but only a right of action. 
2 Ves. 431. But bonds, (3 AtL 214) bank notes, 
drafts on bankers, bills payable to bearer ( 2 £ro. 
C. C 612 ; 1 P. Wms. 441), and government se- 
curities, (Prec. in Chan. 300.) have been held 
capable of such a dehvery as to pass by this mode 
of disposition. However, promissory notes, or 
bills of exchange, payable at a future day, will not 
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oonstitate a Talid donation mortis causA; for, being 
choses in action, they cannot pass by delivery. 
3 P. Wms. 368. 

Another indispensable requisite to the validity of 
a gift of this nature, is, that it must be made with 
a view to the death of the testator, and to take 
^edinfuturo; for if made irrevocably, and to 
take effect in presenti, it will not pass. 2 Ves. 
Jtm. 111. 

Though an actual tradition or delivery of a be- 
quest is neoessaiy to transfer the possession of a 
donatioa camd mortis to the donee, yet if the in- 
tended gift, from its size or quantity, is incapaUe 
of a specific or manual dehvery, a symbolical deli- 
very of the thing by which the possession is to be 
obtained, and the thing used, will effectuate a 
complete and valid bequest ; as the deUvery of the 
bill of sale of a ship at sea, (2 Ves. Jun. 120,) 
or the key of a trunk, C^rec. Ch. 300; 2 Ves. 
441,) or of a warehouse, in which goods in bulk 
are deposited. 2 Ves. 434. 

A donation mortis causa is subject to debts on a 
deficiency of assets (IP. Wms. 406) ; as« also to 
die duties imposed upon legacies by the statute 
36 Gko. III^ c. 52, s. 7. Also, as this species of 
bequest may be avoided by creditors, so it may by 
the wife or children of a fireeman, if it breaks in 
on their customary shares. 2 Vem. 612. 

The distinction between a donation mor^ causa 
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and a kgady isi that the former is not within th^ 
jnrisdicfBon of the ecclesiatical court ; is not to b6 
possessed by the executor ; does not regularly iall 
within an administration ; nor does it require any 
act by or from the executor, to constitute a title in 
the donee. 1 Roper^s Law of Legacies^ 2. 

As io the form of a Will or testament, die ecele- 
Mastical coiirts are not scrupulous. It may be 
written on any material, and, to render such mi 
instrument vahd, no particular foiln of words is 
necessary ; any disposition of property implying a 
testamentary disposition by the testator, and 
executed according to the above-mentioned pre- 
cautionary requisites, however informal, will ope- 
rate, and be admitted to probate. And a memcnrasi^ 
dum, or slip of paper, written by a person in ccm- 
tenrplation of death, and with a design to make it 
operative after that event, is a valid testamentary 
disposition of personal property. 2 Com. Rep. 482. 
But as the ecclesiastical courts view with the great- 
est jealousy and circumspection all testamentary 
acts in the last stage of illness, which are unaccom- 
panied by the peculiar forms and observances esta- 
blished by custom and practice, to make Ibl memo- 
randum, or slip of paper, written in contemplation 
of death, and making mention of intended dispo- 
sitions of personal property, received in the eccle- 
siastical court as testamentary, it must appear 
that the writer intended it to operate as it stood 
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indien it was written, without contemplatiiig any 
(iirther act to be done to give it its full perfection 
and render it operative ; and this intention of fur- 
ther authentication is to be inferred from the mode 
oi expression, or the manner of execution, adopted 
by the party framing it.* An intention to have 
the paper copied, or more formally drawn, does 
not imply the party's intentioa of any further act 
as necessary to the completion and full authen- 
ticity. This latter point was established in the 
case of the late WilUam Huntingdon, S.S. of Pro- 
vidence Chapel, Gray's-Inn-Lane. 2 PhilL Rep. 
215. And to render such a disposition of real 
property valid, the testamentaxy paper must either 
have been originally incorporated into the wiU, and 
distinctly referred to and described by the will, so 
as sufficiently to identify it, or it must itself be 
executed according to the solemnities required by 
the statute 29 Car. IL 6 Ves. Jun. 660. 

3. Of the Testamentary Capacity. 

The general rule of law is, that every person has 
full power and liberty to make a will, unless 
restrained by some special prohibition either of 
law or custom, which prohibitions are principally on 
three accounts : 1, for want of sufficient discretion ; 

* Though testamentary dispositions of this sort are aUowed 
omd held yaUd, it is the proper and most pvadent way to follow 
the usual form. 
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2, for want of sufficient liberty and free will ; and, 

3, on account of criminal conduct. 2 Blacks^ 
Camm* 496. 

In the first species of prohibitions, by virtue of 
which persons will, by law, die intestate, are to 
be reckoned infants under the age of fourteen, if 
males; and twelve, iffemales. Ibid. 497. Harg. 
Co. Liu 99. But on attaining those respective 
ages, and on proof that the testator was of suffi- 
cient discretion, a testamentary disposition by an 
infant of personal property is. valid. Gilb^ Rep^ 74. 
Neither is an alienation of lands by the will of a 
person under the age of twenty-one years valid in 
law, unless by the special custom of particular 
places ; for such a will may, by virtue of the statute 
34 and 36 Hen. VIIL c. 6, s. 14, be. set aside. 

But notwithstanding the will of an infant is 
ineffectual as to personal property, if made under 
the age of fourteen, in the case of male infants, 
and twelve in that of females, and to real property, 
if imdertwenty-on»; yet, if on attaining his full 
age, he republishes a will made during his mino- 
rity, if the republication be executed with the 
solemnities required by law, such will will be good 
and effectual. 1 Siderf. 162. But to produce 
this effisct, the republication must be an actual and 
a dehberate republication, and not a mere declara- 
tion that the will shall stand. Comb. 84. 

Persons, also, who are not of reasonable mind 

o 
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and sane memory, are restndned icom. Qdftking a 
disposition by will. Themfore, maidmen, or perr 
sons otherwise non compotes, idiots, or natural 
fools, persons deprived of their fiundties, by reason 
of old age or distemper, or intoxication, are during 
the continuance of such incapacity, (x paroxism, 
disabled from making a wilL 2 Blacks. Comm^ 
497. But, if no disability existed at the time of 
making the will, no subsequent incapacity, arising 

from the above causes, will have the effect of invar 

« 

lidating it- 4 Co. 61. 

To this class, also, may be referred, persons bom 
blind, deaf, and dumb; who, as they want the 
common inlets of understanding, are incapable of 
making a will, unless it very manifestly appears, 
by strong and convincing proofs, that they under- 
stood the meaning of a will, and expressed a desire 
to that effect. Swinb. Test. 97. 

On the like ground of mental imbecility, a lu- 
natic is disabled from disposing of his property, 
except*it can be suflfciently proved that the dispo- 
sition was made during a lucid interval, but they 
must be calm and clear intermissions to qualify 
him with a testamentary capacity. Ibid. 

Persons deprived of their liberty, or free will, 
are intestable. For, it is a clear rule of law, that 
the party must be free, and und^ no compulsion 
from threat, violence, or duress, or other cause 
which is prim& facie a fpundation to presume that 
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the testalor wanted that freedom of miod, which is 
Qdeessory to the validity of a wilL But the law of 
Gogland does not make such peiwms absolutely 
iittestalide ; but only, leaves the validity or invalidity 
^ their wills to the discretion of the eonrt to deter- 
mine on the particular circumstances of the case, 
whether the testators may reasonaUy be presumed 
to hare had Ik free a&d independent will^ ornot, in 
the disposition of their property. Ibid. 476. 

To the clas». of those deprived of th w Uberty^ or 
free wiU^ may be added those who are deceived 
and i«i^x)sed< upon; for all wills procured to be 
made by artfrd misrepresmitations and fiuudulent 
contrivances we void. 3 P. Wm$* 286, 

Error may also in some cases affect a will, espe* 
cially if it appears that the testator was solely 
actuated by an almost insuperable mistake, which 
has made him neglect the performance of some 
mgent duty ; for the presumption is, that, had he 
not have bei^n led into an error, he could not thus 
have disposed of his estate. 

Under the seeond head of persons incapable of 
mftH^g a will, from want of sufficient liberty and 
free will, are married women. 

A jntrried woman, or as the law expresses it, a 
fene covert, is restrained by the statute of wills, 
34 and 35 Hen. VIII. c« 5, from making any 
testamentaiy disposition of her real estate^ and, by 

c2 
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the common law is utterly incapable of disposing- 
by will of her personal estate, or even her para- 
phernalia, (namely, her bed, wearing apparel, and 
ornaments of her person,) without the license and 
consent of her husband. Moor, 213 ; Cro. Car. 
219. 

In equity, however, effect is frequently given to 
the testamentary dispositions of a wife ; as where 
personal property is given to a feme covert, to her 
sole and separate ttscy she may dispose of it, by will, 
without the assent of her husband. FetHplace v. 
Georges. 3 Bro. C. C. 8. And where she has 
this ^'2^ disponendi over the principal, she must 
consequently have it over its produce and accre- 
tions. Gore V. Knight. 2 Vem. 636. 

So, where a power is given to a feme covert, 
while sole, by settlement, as by vesting the real 
estate in trustees, and giving her a power to 
appoint the uses, she may dispose of the land by 
writing, in the nature of a will, so as to prevent its 
going to the heir, although no conveyance of the 
estate to trustees is ever executed, or any fine 
levied on the reversion. Wright v. Cadogan, 
6 Bro. P. C. 156. 

And, by the license and consent of her husband, 
a wife may dispose of, by will, her own, and, as 
Swinburne ^Test. 89) says, even of her husband's 
goods ; but, according to the same author, He may 
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revoke such power, not only during her life, but 
after her death, provided such revocation takes 
place before the will is proved. 

So, if a married woman has any pin-money or 
separate maintenance, she may, by will, dispose 
of any savings made thereout without the Ucense 
and consent of her husband. Ibid. 85, 

And, if a feme covert is executrix or adminis- 
tratrix to another, person, and in that right has 
goods and chattels, as these do not become the 
property of the husband by marris^e, she may, 
for the continuation of the executorship only, ap- 
point an executor, and, of consequence, make a will 
without the control of her husband. Ibid, 89. 

But if a feme sole makes her will, and after- 
wards marries, such . subsequent marriage is es- 
teemed a revocation in law, and entirely vacates 
the will. 2 P. Wms. 624. And although she 
may survive her husband, yet it cannot be revived 
by his death. 2 T. R. 696. 

As the inception of every will must be legal and 
valid, and the party of legal ability at the time of 
making the will ; if the disabilities of infancy, in- 
sanity, idiocy, coverture, or duress exist at the 
time of its inception, the will is thereby rendered 
void, although the party, before his decease, should 
be relieved from such disabihty, and confirm the 
will. Arthur v. Bohenhaniy 11 Mod. 167. 

Persons disabled from making a will, on ac- 
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countof theii* criminal conduct) are at foUow: all 
traitors and felons^ from iho time of ismmnittbig die 
offence, are incapaoitat6d from making a ^U of 
lands or real estate, and of ^oodi» or 'personal {mo- 
perty fr^nn the time of their conTietton ; and that 
although such will vms made befom either the 
conviction or attainder. Swinh. Test 95. But if 
a traitor has goods as executor to anoHier, he may 
dispose of them by will« Ibid. 97. Neither can 
a felo-de-^e make a wiU of goods or personal pro* 
perty ; but he may make a devise of his lands, 
because they are not forfeited but 1^ attaind^, 
which cannot be in this case, a suicide not being 
attainted as a felon. 3 hist. 56. OutllEiws, also, 
though it be but for debt, or that the action for 
which they are outlawed be not just> are incapable 
of disposing of their goods and chattels by will, as 
long as the outiawry subsists, for iheir goods and 
chattels are forfeited during that time. But ihey 
may make a devise of their lands, as they are not 
forfeited by the outiawry. Swinb. Ifef. 107. 

It was always the better opinion, that an ex- 
communicated person might make a will ; though 
some disputes had arisen as to the efiect of what 
was called the greater and the less exconununica'^ 
tion ; but these niceties are put an end to by the 
statute 52 Geo. III. c. 147, by which adl disabili^ 
ties resulting from excoitnmunication are abolished. 

With respect to the testamentary capacity of 
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aliens, it has been held that, during their peace* 
able residsnoe here, they are entitled to dispose of 
their personal property as freely as any natural 
bom subjed;. But no atien, whether friend or 
enemy, can make a will of lands, as they are 
incapacitated from acquiring any land in their own 
right. 1 Blacks. Qmm. 372* 

4., Of the Subject Matter of a Disposition by Will 

All personal property, whether in possession, as 
goods ^and chattels, or in action, as bcmds, pro* 
misBory notes, tx bills of exchange, and debts, 
may be the subject of a devise ; and the devise 
ififl operate, not only upon the goods and chattels 
the lestator has at the time of making his will, 
but also upon whatevear he has at the time of "his 
death. By the statutes 33 Geo. III. c. 28, and 
36 Geo. III. c 14, any share or interest in the 
funds may be devised by will, provided the instru- 
ment be attested by two or more credible witnesses. 
And not only those things which are really in 
existence at the time of making the will, but even 
such as are not then in esse may be devised. 
Thus Swinburne says, ^Test. p. 186), a devise of 
com which will be sown or grow in such a soil 
after the testator's death, or the lambs ^ich eaaie 
ofhiB flock of sheep the next year, depasturing in 
such a field, is vaUd. By virtue of the statute 
20 Hen. III. c. 2, widows may beqiiewth irarops of 



32 LAW OF WILLS. 

com growing upon their grounds, as well of their 
dowers, as of their other lands and tenements. 
As may, also, tenants by the courtesy. But if a 
Joint-tenant sows land, and dies before it is reaped, 
he cannot devise it, but it belongs to his survivor. 
Cro. Eliz. 61. 

Formerly the power of devising personal, pro-* 
perty was extended only to a third part thereof 
called the '^ dead man's part ;" the other two parts 
were not at his disposal, but belonged to his heirs 
or lineal descendants, and his wife. By a variety 
of statutes, and by imperceptible d^rees, this 
restraint became, as has been before said, obso* 
lete, and the testamentary power over personal 
property unshackled ; but the limitation continuing 
to prevail in London, Wales, and the province of 
York, after it had fallen into disuse in all . other 
parts of the kingdom, the statute 4 avd B Will, 6f 
Mar. c. 2, was passed, which enabled persons 
within the province of York to dispose, by will, of 
all their personal estate, in as large and ample a 
manner as elsewhere ; and the widows and chil- 
dren, and other kindred of testators, dying there, 
are barred of their claims imder the custom. But 
the free citizens of York and Chester, being inha- 
bitants there, being excepted out of the statute, 
the 2 and 3 AnxvBy c. 5, gave them the same pri- 
vileges as testators within the province of York* 
And the statute 11 Geo. L c« 18, enables the citi*- 
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Eens of London to dispose of their property, by will, 
in the same manner as the inhabitants of the other 
parts of the realm; except where they have 
entered into any i^reement on marriage or other- 
wise, that their personal property shall be subject 
to, or be distributed according to the custom. 
But it is to be recollected that these statutes ex- 
tend only to cases where wills have been made ; 
for, in alL cases of intestacy, within either London 
or the province of York, the property will be sub- 
ject to, and distributable according to the custom. 
The inhabitants of Wales were relieved from the 
restraints of their local, customs, and entitled to 
the power of bequeathing according to the general 
law of the realm, by the stat. 7 and 8 WilL HI. 
c. 38. 

Wife^s Property. — The power of disposing, by 
will, of personal properly, obtained by marriage, is 
an admitted principle of common law. But where 
the husband becomes possessed of debts and bonds 
through his wife, he cannot dispose of them by 
ivill, unless he has recovered the debts, and taken 
the bonds in his own name, previous to his decease. 
1 InsU 361. If he survives his wife, and has not 
taken these necessary steps, to make this part of 
her personal estate his own, he may, however, take 
out administration to her, and will, by that means, 
become absolutely entitled to and possessed of 
them. But, if a woman's fortune, or any part of 

c3 
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it, consisted in bonds given her before marriage 
and the husband on Ihemarriage makes a settle- 
ment on her in consideration of sach fortune, {not- 
withstanding the bonds are not renewed dioing 
the marriage, yet the husband will be entitled to 
them, being in this case considered as a purchaser 
for a valuable consideration ; and -he may devise 
them by his will, and they shall go to his eacecutor^ 
even though the wife should survive him. 

Freehold Zands.^^As to the testaiiMntairy fxswer 
over lands, or real estate, all persons being seised 
in fee simple, (except feme coverts, infants, idiots, 
and persons of non-sane memory,) may, by virtue 
of the statutes 32 Hen. VIILj S4and35Hen. VIIL 
and 12 Cha. 11, dispose of the whole of their 
landed property, except their copyhold tenements, 
to whom they think fit, unless to bodies corporate. 

But this freedom of conveying lands by devise, 
tending to deprive creditors by bond and other 
specialties of their common law remedy against 
the devisee of their debtor's lands, to obviate sudi 
fraudulent devises, the statute 3 and A WUL^Mar. 
c. 14, was passed ; by which it is enacted, that all 
wills and testaments, limitations, dispositions, and 
appointments of real estates, or of any rent, profit, 
term, or chaise out of the same, whereof any 
person at the time of his or her decease, shall be 
seised in fee-simple in possession, reversion, or 
remainder, or shall have power to dispose of by his 
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or her last will or testament, shall, as against such 
creditors only, be absolutely fraudulent end void : 
and that such creditors may maintain action of 
debt on such bonds and penalties jointly against 
both the heir and the devisee. The provinons of 
this statute are held also to attach upon estates 
jpar outer me, that is, estates held for the hfe of 
ano&er, (^3 Atk. 466 J : which species of estate 
will be subsequently mentioned. 

But the 4th section of the statute excepts 
from its operation devises to raise portions for 
younger children, in pursuance of an agreement 
bona fide entered into prior to marris^e ; as 
also effectual devises and dispositions for the 
raising and payment of just debts, either at 
law or in equity. 7 Ves. Jwl 719. And more 
effi3ctaally to secicre the payment of the debts 
of persons within the bankrupt laws, a restraint 
similar to that of the 3 and 4 Will. ^ Mar. 
in favour of specialty creditors, is imposed by 
the 47 Geo. III. st. 2, c. 74, in favour of cre- 
ditors by simple contract. By that statute it is 
enacted, that when any person being, at the time 
of his death, a trader within the meaning of the 
bankrupt laws, shall die seised of, or entitled to, 
any real estate, or interest therein, which he shall 
not by his kst wiU have charged with, or devised, 
subject to or for payment of his debts, and which 
would have been assets for payment of debts due 
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on any specialty, in which the heirs were bound, 
the same shall be assets to be administered for 
payment of all his debts ; provided that creditors 
by specialty, in which the heirs are bound, be 
preferred to simple contract creditcnrs. Copyhold 
estates are no way affected by this statute. But 
the law reniains as before the Act, unless the de- 
ceased vWas a trader at the time of his death. 
Hitchon v. Beuneff, 4; Madd. 180; Keene y, 
Riley, 3 ; Mer. 436. 

And to restrain the accumulation of the produce 
and profits of real or personal estates,, and the 
postponement of the beneficial enjoyment thereof, 
by virtue of any testamentary disposition in trusty 
the statute 39 and 40 Geo. III. c. 98, enacts, 
that no pei^son shall, by deed or will, or any other 
mode, settle or dispose of any real or personal 
property, in such manner that the rents or produce 
thereof shall accumulate, wholly or partially, for a^ 
longer period than the hfe of the grantor or testator, 
or for twenty-one years after, his decease, or for 
during the minority or respective minorities of any 
person or persons living, or in ventre sa mere at 
the decease of the grantor or testator, or for during 
the minorities of persons who may be beneficially 
entitled to the same, if of age ; and that any other 
settlement or disposition shall be void, and the 
rents, profits, &c. shall go to such persons as 
would have been entitled thereto, if such accumu- 
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lation had not been directed. But the 2d and 
3d sections of the act provide, that this restric- 
tion shall not extend to any provision made for th^ 
payment of debts, or for the raising of portions 
for children, or respecting the produce of timber; 
nor to any disposition of heritable property in 
Scotland. By the 4th section, the restrictions of 
this act are to take effect ynih. respect to ynUs 
. made before the passing of the act, only where 
the devisor or testator was Uving, and of sound 
and disposing mind, after the expiration of twelve 
calendar months from the passing of this act. In 
the construction of this statute, however, it has 
been determined, that a trust by vdll for accumu- 
lation beyond the period thereby allowed, is void 
only for the excess; and, therefore, that where 
the accumulation was directed until the age of 
twenty-one of a legatee, not bom at the testator's 
decease, it was valid for twenty-one years. 9 Ves, 
Jun. 27. 

Estates purchased or cLcquired after making a 
wilL — We have seen that by the statute of vrills, 
32 Hen, VIII. and the explanatory act of the 
34th of the same king, a person may dispose of, 
by vrill, all his real or landed property ; yet, as that 
statute expressly requires the devisor to be seised 
of the devised estate at the time of the publishing 
of his vdll, it follows that no lands purchased or 
acquired after the execution of such will will pass 
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Itnder any devise in the sam^y even though the 
testator should, by express wonis in his willy give 
to the legatee under the will all the land3 of 
which he shall be possessed at the time of his 
death'; unless such will shall have been legally 
and formally republished subsequently to the pur- 
chase or ccmtmct. 2 JBas. and PuL 500 ; 8 Ves. 
Jun. 288. 

But notwithstanding all lands acquired or pur- 
chasedafterthepublishingofavdll, will not by force 
of the statute pass under the provision of the will ; 
yet where a purchaser, contracting for the purchase 
of a real estate, makes, previous to completing the 
purchase, a will disposing of the same, such a 
devise, if the contract out of which it arises is valid, 
will pass the after purchased lands, without any 
republication, although the devisor should die be- 
fore the contract is performed by conveyance ; 
provided the equitable estate was vested in the 
purchaser at the time the will was made, and 
that the provisions of the will are sufficiently com- 
prehensive to convey the estate. Hose v. Cun- 
ninghaniy 11 Ves. Jun. 640; Chreen v. Smith, 
1 Atk. 672, And as, in equity, the estate is con- 
sidered in the purchaser from the execution of the 
contract, under the republication of a will contain- 
ing a general devise of the testator's estates, an 
estate contracted to be purchased after such 
general devise will pass. 10 Ves. Jun. 696. And 
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the law is the same in respect to copyhcW eaMxSf 
although no surrender shall have heea made to the 
last will of the Burrenderer, 66 Oeo.IIL c 192. 

Things affixed to tfie Freehold.— Wiih respect 
to the effect of a wiU upon the appendages of the 
freehold, Swinburne (Test. p. 190) says, that 
those things which, after the death of the testator, 
descend to his heir, and not to his executor, cannot 
be devised by testament, except in such cases 
where it is lawful to devise the lands, tenements, 
and hereditaments. Therefore, heir4oo!ns,/iis^l86, 
deer in an ancient park, fishes in a pond, doves in 
a dove-house, and the like, caxinot be devised by 
will, for they are so annexed to the fineehold, that 
they accompany the land wherever it rests. Co. 
Litt. 8. And even where things affixed to the 
freehold may be the subject of » devise, they will 
not pass by a will sufficient to carry personal 
property only. A devise of trees, grass, and her- 
bage, of doors, windows, wainscot, furnaces, ovens, 
and the like, cannot be devised by will unattested, 
if they were not severed from the freehold before 
the testator's death. 4 Co. Mep. 64. But com 
gro^raig upon the land, at time of the testator's 
decease, will pass by a will sufficient to carry per- 
sonal estate only. Fisher v. Forbes, 2 JEq. Ca. 
Abr. 392. 

Charitable uses. — As to the devise of lands to 
charitable uses, ecclesiastical ingenuity havii^ 
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rendered the provisions of the various statutes pro- 
hibiting dotations of religious houses (by which the 
circulation of landed property from man to man 
was impeded, and the fruits of the tenure due for 
such property to the lord of the fee, as the services 
due out of such fees for the defence of the realm, 
were extinguished and lost) ineffectual ; the alien- 
ation of lands and tenements to companies and 
corporations was restrained by the stat. 9 Geo. II. 
c. 36, called the statute of mortmain. By this 
act it is enacted that no lands or tenements, or 
personal property whatsoever, or any estate or 
interest therein, or any charge or incumbrance 
affecting or to affect the same, shall be given or 
settled upon any person, body poUtic, or corporate, 
in trust, or for the benefit of any charitable uses, 
unless such gift be made by deed indented, — exe- 
cuted in the presence of two or more credible 
vntnesses, twelve calendar months (including the 
days of execution and death), at least before the 
death of the donor or grantor, (except stocks in 
the pubUc funds, which must be transferred within 
six months, at least, before the death of the donor, 
including the days of transfer and death,) — and en- 
colled in the Court of Chancery within six calendar 
months after its execution ; and unless such gift 
be made to take effect immediately from the 
making thereof, and be without any power of revo- 
cation or limitation whatever \ and that all other 
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gifts or transfers made in any other manner, shall 
be void. But, by the second section, gifts or 
transfers made for valuable consideration actually 
paid are excepted out of the act. And by the 
fourth section, the two universities, their colleges, 
and the scholars upon the foundation of the 
colleges of Eton, Winchester, and Westminster, 
are also excepted; and as the statute provided 
that no college should be at liberty to purchase 
more advowsons than were equal in number to 
one moiety of the fellows or students upon the 
respective foundations, the 45 Geo. III. c. 101, 
repealed so much of that statute as imposed such 
restraint as to the purchase or holding of advow- 
sons by colleges. 

In the exposition of this statute it has been de- 
termined that not only bequests of lands them- 
selves to charitable uses are void, but also such 
bequests as in any manner affect or relate to inte- 
rests in real property: for the statute equally 
prohibits a charge or encumbrance upon land in 
trust, or for the benefit of charities, as of the land 
itself. Therefore a devise to a charitable use of a 
term of years. Finch v. Squire^ 10 Ves. Jun. 41 ; 
of mortgages, AtU Gen, v. Meyrich, 2 Fes. 44 ; 
of money to be raised by sale, or otherwise, 
AtL Gen, v. Lord Weymouth^ AmbL 20 ; is not 
vaUd within the statute of mortmain. Neither can 
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money given to be laid out in lands, AtL Gen. r. 
Parsons, 8 Ve$. Jun. 191 ; nor to pay off ineom*^ 
brances upon lands already in mortoaain, 1 Ves. 108 ; 
pass under a bequest to a charity. 

But notwithstanding bequests to charitable uses 
were rendered null and void by the statutes of 
mortmain, and that corporations were restrained 
by the 34 Hen. VIIL from taking dervises of lands, 
yet, as Mr. Justice Blackstone expresses himself, 
the piety of judges formerly carried them great 
lengths in supporting such charitable uses; it 
being' held, that the statute of the 43 Eliz. c. 4, 
by virtue of which a devise to a charitable use, 
operates in the nature of an appointment^ rather 
than a beqtiesty supersedes and repeals all fonner 
statutes, and supplies all defects of assurances, 
where &e donor was of capacity to dispose, and 
had an estate any way disposaUe by him : and 
that, therefore, not only a devise to a c(»poratioii^ 
but a devise by a copyhold tenant, wifliout sur^ 
rendering to the use of his will, and a devise 
(nay, even a settlement) by tenant in tail, witb*« 
out fine or recovery, made to a charitable use, 
is good by wayof appointment, 2 Bku Conu 376. 

Proceeding on the principle of the statute, courts 
of equity have shown great fiivour to testamentary, 
dispositions in favour of charities. In the wdrds 
of Lord Hardwicke, Soreshy v. Holiinsy 2Bnn^s 
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Mke. £au>y 666, *^ there is no restnctioii wbatso* 
ever upon any Dne^ from leaving a suni of money, or 
any other personal estate, by wUl, to ckaittable 
uses; provided it be to be continued as a per* 
s(^altyy and the executors and trustfees are not 
nndera necessity of laying it out in land, by 
virtne of any direction of the testator for ibat pur* 
pose/' Therefore, where there is a discretionary 
power in trustees or executors, as where a bequest 
was made to a charitable use, ^^ to be secured by 
the purchase of lands or otherwise,'^ such devise 
has been supported, Soresby v. HoHim, 2 JBurn^s 
Ecc. LaiWy 666 i and see I>oe dL Toone and West 
V. Copestahe, 6 Easfs Rep. 328. So a bequest 
of money in trust for a charitable use will be sup* 
ported in equity, if the nature of the trust is not 
described, nor the mode of the application of the 
devi^ pointed out; and, by force of the second 
seetion of the statute, the trustees may lay out 
the same in Ae purdiase of land, Baylis v. Att. 
Om.2Att;^iSQ. So, if the nature of the cbarir 
table use i» described, by referrii^ to the objects 
generally, without specifying the particular objects, 
iMjuity will, by substituting another mode of apph^ 
eation, effectuate the charitable purpose accoiding 
to the general intentions of the testator. Mog^ 
gridge v. Hiackmllf Ves. Jwu 465. Att. Oen. v. 
CUy of Lmicmy^ Bro. C. a 171. likewise, if 
a bequMti is left to charitable uses, according to 
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the designfition of the testator's executor, who 

happens to die without executing his trust, the 

Court of Chancery will uphold such a trust as a 

valid bequest, and will, by substitution, carry 

into effect the charitable intention of the testator, 

Moggridge v, Thackwelly 3 Bro, C C 617. But 

if he designates a particular charity as the object 

of his bequest, and his intention cannot be carried 

into effect, in consequence of the statute, equity 

will not apply the bequest to any other charitable 

purpose. Att. Gen, YJVhitchurch^ 3 Ves. Jwu 141. 

It has also been, determined that money devised 

to a charity in trust, and directed to be vested in 

the pubUc fiinds, till lands can be purchased to the 

satis&ction of the trustees, is a vahd bequest. 

Chrimmet v. drimmet, Ambl. 210. And, although 

a devise of lands, or money to be laid out in land, 

is void, as falling within the restraint of the statute, 

yet where a bequest is made to support that which 

is already in mortmain, it is a legitimate object of 

a will. Thus money given to repair a free chapel, 

{Harris v. Barnes j AmhL 661,) a parsonage house, 

(1 Ero. C C444, n.) or to build upon land already 

inmortmain, (Att.Gen.Y.Par8(mSy 8 Ves.Jun. 186,) 

has been held not to be within the meaning of the 

statute ; provided, in the case of erecting buildings, 

the lands in. mortmain , are particularly . specified 

upon which the buildings are to be erected. 3 Brq* 

C. C. 688. It has also been determined that 
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where an estate devised before the passing of the 
statute has increased in value, the amount of its 
accretions belongs to the charity. Att. Oen, v. 
Johnson, Ambl. 190; Att. Gen* v. City of London, 
3 Bro. C. a 171. 

With respect to bequests bequeathed for the 
augmentation of poor hvings, under the statute 
2 and 3 Anne, c. 11, s. 4, (which rendered gifts of 
real and personal property, by deed enrolled, or 
by will for that purpose, valid,) as by the rules of 
the corporation they .must be laid out in land, they 
were held to be void by the mortmain-act, 9 Geo, IL 
But the operation of the statue of Anne being 
revived by the 43 Geo. III. c. 107, s. 1, bequests 
for the augmentation of Queen Anne's bounty are 
again rendered valid. And by the 108th section 
of the same act, all gifts of five acres of land, or 
personal property to the amount of £500, by deed 
enrolled, or by will executed three months previous 
to the death of the testator, and devised for the 
express purpose of building or repairing any church 
or parsonage house, is vaUd : and a larger bequest 
will not have the effect of invahdating the gift. 
Also by the stat. 43 Geo. III. c. 108, which was 
enacted for the purpose of promoting the building 
repairing, and providing of churches and chapels, 
and houses for the residence of ministers, and 
church-yards and glebes, persons possessed of 
lands in their own right may, by deed enrolled, or 
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by will executed three numths prior to their di^tli, 
bequeath bnd not exceeding five acres, or per* 
sonaUy not exceeding £500. By the 51 G^. IIL 
c. 115, the king may vest in eny person or body 
politic or corporate, his or their land^, provided 
they do not exceed five acres, for building any 
churdi, chapel, parsonage house, &c< ; and by the 
second section of the same act any person seised in 
fee simple of any manor, &c. may grant five aeres 
of the waste to any parodual church or dmpel. 

A bequest of personal property towards esta- 
blislung a school has been held to be a valid ^is^ 
portion ; for though the money cannot be laid out 
in land or building, yet the testator's intention may 
be carried into ef&ct, by the master's teaching 
either in his own house or in the church. 4 JSro* 
C. a 626. 4 Term Rep. 

Copyholds. — Ck)pyhold estates, or estates held 
by copy of court-roll, may be the subject of a de* 
vise, although not previously surrendered accordiug 
to the customs of the manor of whieh they are held 
to such uses, 55 Geo. III. c. 192 ^ and to carry 
this indirect testamentary disposition into efieet, w 
unaltered will of a copyholder, or .any paper having 
a testamentary operation, and received into the 
ecclesiastical courts as such, is sufficient. IkyffneU 
v. Page, Temp. Ld. Hardimckey 1740. And as a 
copyholder may, by thi^ surrend^, cKspose of his 
legal estate to the uses of his will, it foliows, ifar^ 
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tiari, that a dispoBition by him of the trust or equity 
of redemption is valid. Ibid. As copyholds are 
not within the statute of frauds^ a testamentary 
bequest of them does not require to be witnessed ; 
and until that statute required all declarations of 
trusts to be in writing, even a nuncupative will of 
o^yholds was an effectual declaration of the uses, 
where the surrender was silent as to the form. 

Under a devise of a manor, copyhold premises 
parcel diereof, which were purchased by, and sur- 
rendered to, the lord, subsequent to the time of 
making his will, will pass. 6 Term Rep. 708. 

Mortgages, Estates pwr outer vie, Advowsons, 
and Tithes, — Money due on a mortgage may be 
the legal subject of a devise C God. Orph. Leg. 39 1 ) ; 
andf as mortgages are regarded in equity as entirely 
peirsonali as following the nature of die ^ debt, to 
which Ihere are a collateral security, the beneficial 
interest thereof not being within the words ^' lands 
^nd tenements" in the statute of firauds, an unat- 
tested: will by a mortgagee is capable of passing 
the beneficial right to the land. But as, in equi- 
table contemplation, the estate in the land remains 
in the mortgager, it is clear that his equity of re- 
demption will not pass by a will unattested. Cos- 
borne v. Scarf e, 1 Atk. 605, «. 1. 

It is to beobserved, however, that though the un- 
attested will of a mortgagee will pass beneficial in- 
terest in the mortgt^ed lands, yet if the mortgagee, 



48 LAW OF WILLS. " 

after making his will^ forecloses the mortgagei 
or obtains a release of the equity of redemption, 
the solemnities of the statute are requisite to a 
devise of the mortgaged lands, in order to pass 
this newly acquired estate. Wenn v. Littleton^ 
1 Vem. 3. 

So estates pur auter vie, or held by one person 
during the Ufe of another, are, by the twelfth sec- 
tion of the statute of frauds, devisable by will 
executed in the same manner as a will of freehold 
lands. 

Under the words " tenements," or " heredita- 
ments," in the statute of wills, it has been held 
that an advowson, (Pyruchin v. HarriSy Cro. 
Jam, 371,) or the right of presenting to the next 
avoidance of it, as also tithes of which the testator 
is seised in fee, 2 Bla. Rep. 261, are devisable. 
A donative has also been held to be disposable by 
will, 2 Vem, 741. Annuities in fee, Co, LitU 144; 
manors, 3 Co, 326 ; franchises, if capable of valu- 
ation, and not restrained to the person of the 
grantee and his heirs, lUd. and rents, 2 Ves. 232, 
are devisable under the statute of wills* The 
doctrine is the same as to tolls, where they are not 
for terms of years only, 2 Bla. Comm. 20, naviga- 
tion shares, 2 P. Wms. 127. 2 Ves. 662, com- 
mons, the profits of a stallage, petty customs, 
3 Bur. 1402 ; Amhl. 367, and a market, fair, or 
piscary. Co, Lit, 19. 
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Note. — ^Where oi^y the next avoidance is dis- 
posed of; two witnesses are sufficient to the. will, 
that being merely personal property; but where the 
whole inheritance of the advowson is disposed of, 
as this is real estate^ it is subjiect to the same rules 
as land, and therefore requires the attestation of 
three witnesses. 

Leases. — Leases from year to year, James v. 
Deauy 11 Ves, Jun. 383, or for a term of years, 
determinable upon a Ufe or Uves, or for any term 
absolute, may be the subject of a testamentary 
disposition, Wentw. 19, 45. So, an estate in 
reversion, expectant on. the determination of 
another person's life, is devisable and transmissible 
as a present interest, 10 Co. 78, a. So, remain- 
ders, L Bla. Rep. 222, and contingent interests 
coupled with an interest, 3 Term Rep. 88, 1 Hen, 
Bla. Rep. 33, are, also, disposable. But estates 
held in joint-tenancy are not devisable ; for the 
devise does not take effect till after the death of 
the devisee, and then the survivor takes the whole 
land by a prior title, viz. by the deed of purchase, 
2 Bla. Camm. 399. And, although the estate be 
severed prior to the death of the testator, yet, the 
will being void at the execution, the devise will 
not be transmissible unless there be a republication 
of the will after the partition, 3 Bur. 1488. By 
the custom of London, however, a devise by a 

D 
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joint-tenant of his siuure of the land wiU operate 
as a valid bequest to the devisee* 

5. Of tie Executim and Attestation rf WUb. 

Wills tespecting personal property^ exc^t in the 
cases of nimcupatory dispositions, and of disposi* 
tions by soldiers and sailors in actnal senrioe, 
reqtdre no ceremonies of publication to render the 
devise a valid bequest. It has long been held 
that a testamentary disposition of personal pio- 
perty will be valid, though it has neither the tes- 
tator's name nor seal to it, and though it is not 
attested by witnesses, provided it can be prov^ 
that the will has been written by the testator him- 
self, Godolph, Leg. p. 1, c. 21. And even though 
it should have been written by another person, and 
not signed by the testator, it wiUpass the personal 
estate, if proof can be adduced that it was made 
according to his instructions, and was approved of 
by him, 2 Com. Rep. 461. 

With regard to the disposition of lands and 
tenements, whether by force of the statute of wills, 
or the custom of Kent, or the custom of any 
borough, or any otihter particular custom, the li^* 
lowing formalities are reqmred by the statute erf" 
frauds, 29 Cha. II c. 3 ;— 1, that it be in writing ; 
—2, that it be signed by the devisor, or by some 
other person in his presence, and by his express 
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directions ;— ^aod, 3, that it be attested and sub- 
scribed in the pres^ice of the devisor, by three or 
four credible witnesses : otherwise the devise vrill 
be void^ and of no effect. But though the statute 
j^uires the devise to be signed by the testator, 
yet> as it hafi not specified any particular form or 
place in the vrill for that parpose, the . insertion of 
the testator^^xuune, either at the top, bottom, or 
margin of the vrill, vrill be a sufficient compliance 
vrith the provisions of the statute ; provided the 
i«ill has been wholly written by the testator him- 
self Lemayyia v. Stanley, 3 Zev. 1. To render, 
however, . the signature of the testator in the intro- 
duction of the will equivalent as a signature vrithin 
the statute. Lord Hdon, in the case of Coles y. 
Trw>ihiCi . 9 Fe& Jun. 249, seemed inchned to 
think that the whole terms of the will should be 
in the contemplation of the testator at the time of 
his vmting such formal introduction. And it has 
been determined,, that when a vrill consists of 
several sheets, and it appears to have been the 
testator's intention to sign every one, if he does 
not iiilly complete his signature, it wiU be an insuf- 
ficient execution within the statute. Thus, where 
a wiU consisted of five sheets, two of which the 
testator had signed, but, on account of the wet- 
ness of his hand, was incapable of executing the 
remainder; but, on the foUovring day, attempted 
to s^n the remaining sheets, it was held not to be 

n 2 
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a sufficient signature within the statute, as, by 
such attempt to sign the remaining sheets, he 
evidently evinced an intention of further authen- 
ticstii^ has w3L Doug. 229* Neither will a 
constructive signing on a pfesomed iiiieiiticai be 
given effect to, according to the later decisions at 
Doctors' Commons. Therefore, if a testator leaves 
an instrument which, on the face of it, carries 
evidence that it was not complete and final at the 
time of its being written, but that some further 
act was intended to be done by the testator, to 
give it its full perfection and authenticity, and from 
completing which he had not been prevented by 
sickness, deaths or deprivation of understanding, 
this will not be deemed a sufficient animus testandi 
to constitute a signature within the statute. Griffin 
V. Griffin, cited in Matthews v. WameTy 4 Ves. Jun. 
197y n. a. 9 IMd. 249, if the testator had suffi- 
cient time, and health, and recollection to complete 
it. If death should intervene before he could be 
reasonably expected to give the paper its full com- 
pletion, and the will appears to contain his last 
intentions as to the disposition of his * property, 
such will will be effectuated by the Prerogative 
Court, Harris v. Bedford, 2 PhilL 177 ; Thomas 
V. Wall, 3 Ibid. 23. And it has been decided 
that peculiar circumstances (as where a person is 
taken so dangerously ill that his sudden dissolu- 
tion is expected) will j ustify the taking instructions 
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for a will by mterrogatories^ and be entitled to the 
effect and operation of a will, provided it appeani 
tbMi the sick person had the desire to maJke the 
testamentary disposition without inducement or 
suggestion, Ghreen v. Sfdpworthf 1 PAUL JR^. 53.* 
And an instrument, without date, and without 
signature, and in the hand-writing of a stranger, 
may be supported by. evidence, proving, beyond 
a doubt, that vohtion accompanied the act, and 
that there -was a testamentary intention, and 
sufficient capacity on the part of the deceased, 
FrisweU v. Moore, 3 PhUL Rep. 135. And evien 
alteratbns and erasures, made in pencil, if perfectly 
reasonable and dispositive, and implying the set- 
tled determination of the testator, hsve been 
admitted to proo^ J>tafeM0» r. DiekenKm, 2 PAUL 
£qpu 122. ' Bn^ notwithstanding these conces- 
mmmwoA indulgences are (where the method of 
proceeding in drawing and executing a will has 
been irregular or informal) allowed in favour of 
testamentary legality, it is by far the safer and 
more prudent way for eveiy peisofi about to make 
his will, either to dnnr the same in the usual 
solemn manner^ or have recourse to able profes- 
sional awwhince for that purpose; and, when 

* Where instractions are taken for a will, it is but a prudent 
measure that the instructions should be read over to the 
testator, for his approbation, and then signed bjr him^ and 
duly attested. 
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draifm, te sign his Bame> not only at the bottom 
or end of the vnll, b«t ako at the bottom of each 
pageor sheet of paper^ if the wH ooneistB of more 
than one sheet, and to desire Ae witnesses to tiK 
will-^^namely, three intheease of fieehold {Nropeyty, 
two in the case of any devise of a»y share or 
interest in the public funds ; and, though no wit- 
nesses are required towiUs disposing of persoaalSy 
yet it seems a prudent precaution that such instru- 
ments should be attested by two orthree indifferent 
and competent persons)— to obserre him sign all 
the sheets, and put his seal, as well as his name, 
to the last sheet ; which being done, the witnesses 
diould write their names under the attestatkm 
clause which appears in the last sheet. But, 
where a w31 is made at diffe;rent times, howlcmg 
soever the intervals of susp^ision and Fssmjoi^n 
may have been, and although the parts of it may 
be distinct, and each separately signed by Ae tes- 
tator, yet, if the intent of thetestator appears^fiom 
the circumstjonces to have' been that the instru- 
ments should fonn' but one will, the execution of 
the last part will take efikit^as an execution of the 
whole, Cctrleton v. Oriffin, I Bm:.^M9 ; provided 
all the parts of the will be in the praniiice of the 
witnesses at the time of attestation,* Lea v. Zibb, 
3 Mod. 263. 

* But though, where a charge upoa real estate is created by 
will, three witnesses are necessary to attest the instrumeDt ; 



LAW OP WILLS. 55 

Whether sealing is a signing, or signmg a seal- 
ing, within the statute, is not sufficiently clear. 
The opinions of the judges on this point are 
exceedmgly contradictory, and the subject is one 
ci the veaxUcB qtUBstiones of legal scienoe. See 3 
Lev. 1 ItoL Abr. 245. 2 Str. 764. 1 Shaw 68. 
2 Fe9.459. 1 Wtb.ZlS. 3 Atk. 503. I Ves^ 
Jun. 11. From the later decisions, however, it 
appears to be an insufficient execution of a will. 
17 Ves. 458 ; 18 Ibid. 175; 1 Dick. 225. Where 
a person is unable to write, signing by a mark is, 
from the cases of Harrison v. Harrison. 8 Ves. 
Jm. 185. Addy v. Orixy Ibid. 604, a sufficient 
signature^ So, aIso> guiding the hand in signing 
or sealing may be considered a sufficient compliance 
with the statute, for qui fount per aUemanfcuit 
perse. 

We have seen that, by the statute of frauds, the 
jfonnahties of execution and attestation are required 
to give validity to a disposition of land. Equity 
has, also, determined that the same ceremonies 

yet a codicil, beqoeathing additional legacies, not solemnized 
with the requisites of the statute, will be effectual to pass 
such legacies, if the charge upon the land were granted, and 
thewiUbe duly executed; and the legacies by the codicil 
wiU be considered charges upon the real estate, equally with 
those given by the wilL But if the charge of legacies by 
will upon the lands be not general, but confined to particular 
bequests, the bequests by the codicils will not pass by a will 
not duly executed according to tiiis statute,. 2 Aik. 268. 
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which are necessaiy to a valid disposition by will of 
.the legal estate, are, also, requisite, to a devise of 
a trust or equitable estate in freehold lands : nor 
can a testator revoke a trust any more than he can 
devise it, without observing these solemnities. 3 
,Atk. 161; So, a devise of a sum of money 
charged upon land, 2 Afh. 267, or of rent out of 
land, 1 Eq. Cos. Abr. 409, is a disposition within 
the statute, and, consequeipitly, r^uires the so- 
lemnities, of execution prescribed by it And as 
in an equitable contemplation,, a decide of the 
rents and profits of land is a devise of the land 
itself, it will not pass but by a ivill. executed 
according to the requisites of the statute, 8 Ve$* 
Jun, 600. Also, a term of years expressly limited 
to attend the inheritance being on the same princi- 
ple considered part of the inheritance, to pass a 
devise thereof, the solemnities of the act must be 
observed, 2 P. Wms. 236; unless the owner of 
the inheritance disannexes, and turns the term 
attendant into a term in gross, 1 Term Rep^ 763. 
But as no acts of the legislature affect the British 
colonies and plantations, unless expressly specified 
to that effect, a devise of lands situated in those 
places is not subject to the operation of this act. 
Ibid. 481. 

In all cases where a testator, by the same will, 
devises both real and personal property, if the will 
is inoperative upon the real estate, for want of the 
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formalities prescribed by the statute, it will, never- 
theless, be sufficient to pass the personal property. 
1 JSurr. 649. 4 Ves, Jun. 20, n. 

Copyhold estates, as has been before observed, 
beii^ of a base teniu'e, are devisable like-personal 
property, and the formality of surrender is, by 

./ 66 Geo, IV. c. 192, no longer necessary. But 
where a person is possessed of a customary freehold, 
a wiU, disposing of the equitable interest thereof, 
must be executed conformably to the statute, 
AmhL 229; unless there is a custom for surrender- 
ing it to the use of the will. 7 Easfs Rep. 299. 

Mortgages, also, as they are, in an equitable 
construction, regarded as entirely personal pro- 
perty, being a collateral security for the debt, pass 

. by a will of the mortgagee sufficient to carry per- 
sonal property. 1 InsL- 209. But as the equitable 
estate in the land remains in the mortgagor, his 
will, disposing of the equity of redemption, must 
be executed according to the provisions of the 
statute. 1 Atk. 606, n. 1. And where the mort- 
gagee forecloses the mortgage, or obtains a release 
of the equity of redemption, as he then becomes 
clothed with the equitable right, the solemnities 
of the statute are also requisite to pass a devise of 
his newly-acquired estate. 1 Vem. 3. 

As to the signature or subscription of the tes- 
tatdr, it has been held that it is not necessary that 
the witnesses should have ocular evidence thereof; 

d3 
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an acknowledgement by ihe testator^ in the pc&- 
sence of each of the witnesses, that the signature 
is his hand-writing, is a sufficient signature and 
subscription within the statute. 2 Ves* 465; 1 Ves. 
Jun. 11; 8 Ibid. 604. 

But though it is generally supposed that tiie 
signing of the will by the testator must be accom- 
panied with a pubHeation, that isy a declavation 
that the instrument is his Vfill^ tins formality 
is not essential to the executkm-of the-will, as 
authenticating and announcing it beyond* the cere- 
monies and solemnities of execution ' and atlesta* 
tion, but is only a n^re matter of form, 3 P.Wms. 
251. Indeed, so little importaaee is attnbaied 
to the publication, that where the -mtnesses were 
induced to believe, from the wowis used by the 
testator at the time of the execution, that they 
were executing a deed and not a will, the conceal- 
ment of the nature 6f the instruaodent was not 
deemed to invalidate it. 8 ViTuAbr. 136. But 
though this formality is not absolutely requisite, it 
seems the safer and more prudent way to comply 
with the custom ; which may be done by the tes* 
tator's addressing himself to the witnesses, cuid 
saying, " I publish and declare this as my last 
will and testament, and desire you to witness it," 
or, ^' this is my last will and testament,'^ or, *' herein 
is contained my last will," or words to the like 
effect. 
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The thiid leqiiisite of die statute r^ards the 
time and maimer of the attestation of tiie wit* 
nesses. 

' Though the statute requires all the witnesses to 
subscribe in the te^tor's pretence, yet it is not . 
necessary that they should be all present at the 
same time ; for, if the witnesses attest the execution 
<>f the wiB separately, though at three several times, 
it is a sttl^ent compliance with the statute. Jrni/ss 
V. Lake, "HAtk. 176 ; EBm v. Smith, 1 Ves. Jun. 
I L But' the- attestation of di^rent wills, as the 
attaitatioa of a will by two witmsses, (as also of 
a codidl in whkh the witt was recited,) by one of 
the witnesses of the will and another, will not 
amount 4:0 an afttestalicm witUn the statute. Dixoy 
V. Smiihy 3 SeiOu 396. And as the statute does 
not in terms require that notice of &e attestation 
having been made in the presence of the testator 
should be expressed in the subscription, the omis- 
sion of it will be of no signification; for, whether 
expressed or not, proof must be produced of its 
having been done, and, if omitted, the jury will 
not be concluded from finding that the will was 
duly subscribed, although all the witnesses may be 
dead, and their subscription proved in the common 
way. WiHes^s JRep. 1; Stran. 1109 ; 2 Com. Rep, 
531. Neither is. it material in what form, or in 
what part of the will the attestation is made; 
therefore, if each witness signs his name on a 
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separate sheet of the will, it will he a sufficient 
signature within the statute, ihou^ the sheets are 
not tacked together. 3 Burr. 1776. 

A will of copyhold land is good, even though 
not attested by any witness; for the devisee is 
entitled to the land by idrtne of the surrender. 
2 Atk. 37. 

With regard to the manner of the attestation : 
though the statute requires all the witnesses to 
subscribe the will in the presence. (^ the testator, 
yet it has been held that it is not necessary that 
he should actually see them subscribe their names, 
but that it is sufficient, if it was possible, that he 
might have seen them in the act of attesting. 
Davy y. Smith, 3 Salk. 396 ; Cassan v. Dade, 1 
Bro. C. C 91. But, if the attestation was made 
in a clandestine and fraudulent jnanner, so that it 
w^ impossible for the testator to have seen the 
witnesses subscribing, such subscription will not 
be confoi;mable to the statute. Longford v. Eyre, 
1 P, Wms. 740. Nether will an attestation made 
during a suspension of the testator's mental facul- 
ties satisfy the statute. Caier y. Price, Doug. 
241. 

As to the qualification of the witnesses required 
by the statute, it has been decided that if, at the 
time of their subscribing the will, there subsisted 
no objection to their competency as witnesses at 
common law, no subsequent conduct can impeach 
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their credibility as witnesses within the statute, 
Hudson^ s casCy Skin. 79; but that if, at the time 
of their attestation, they were incapacitated from 
giving evidence in a court of justice, or were con- 
victed of offences of the species of the crimen falsip 
and which stigmatize a man with in&my, such as 
treason, felony, conspiracy at the suit of the crown, 
perjury, forgery, barratry, attaint of false verdict, or 
any other crime of an infamous nature, sucih existing 
disabilities disqualify them as subscribing wit- 
nesses within the statute, and consequently the 
will is void on account of the insufficiency of the 
attestation. Com, Dig. tit. Temaigne, A. 2. But 
as the ground of the disqualification arises from 
the infamy of the offence, and not of the punish- 
ment, the being punished for a treasonable libel, 
or for slanderous words on the government, will 
not vHiate an attestation so as to render the attes- 
tator an inci^ible witness. 2 Wils. 18. 

Another requisite to the competency of witnesses 
is that they be disinterested, i. e. not entitled to 
any benefit or advantage under the wjU. It having 
been a maxim of the spiritual courts of this king- 
dom that the testimony of a witness entitled to 
claim as a devisee under a will was inadmissible 
to support the validity of a will, unless where he 
released his legacy, or, in case he had received it, 
that ihe executor had released all title to any 
future claim on such legatee in respect of the pay- 



62 LAW OF WILLS/ 

ment of tiie legacy; in order that &e legatee may 
have no shadow of interest at the time of making 
his testimony, it was enacted, by the statute 25^ 
Geo. 11, c. 6, 8.1,* tiiat all legacies (and this extends 
to real and personal property) given to a witness 
should be null and void : by which act both the 
competency and credit of legatees were restored, 
by removing all possibihty of their interest affecting 
their testimony. 

Until the passing of this act, the testimony of 
creditors, with the payment of whose debts the 
testator had charged his real estate, was equally 
inadmissible. But, by section 2, liie competency 
of creditors, whose debts are chai^d up<m the 
real estate, is established, by directing their tes* 
timony to be admitted to prove the validity of the 
wiU. 

To those already enumerated as incompetent to 
attest a will, may be added^ persons labouring 
under the disability of idiocy, insanity, as also 
children who are incapable of discerning or esti- 
mating truth. 

But besides these precautions in the selection of 
persons who are to be witnesses to the will, m. 

* In the confltniction of tiiis statate it has been held tiuit, 
though a witness was inadmissible to prove the wiU, on aceonnt 
of interestedness at the time of his attesting the same, yet he 
may be restored to his competency by a release or receipt of 
his legacy. Hudson r. Herseyy 4 Bum. Ecc. LaWf 97. 
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that they should not be such as, on account of 
haying been oonvicted of any in&mous crime, are 
disquaUfied from giving evidence in a court of 
justice ; nor be legatees uixder the will or codicil ; 
nor creditors of the testator ; nor any way inte* 
rested in the making of the will — they should 
also be persons of sufficient intellig^ioe and un- 
derstanding; which last requisite, Dr. Kitchiner, 
in his humorous instructions, entitled, '^ Pleasures 
of making a Will," very foreiUy illustrates. " It 
is too commonly supposed," says that ingenious 
writer, ^' that the most ignorant person, even a 
marksman, who cannot write his own name, will 
do for a witness to a will; but should circum- 
stances make it necessary for the witnesses to be 
examined in a court of law, what impotent evi- 
dence do such persons give in many cases, not 
probably from any intention of fraud, but solely 
arising from ignorance !-^they are so easily bo- 
thered by a shrewd counsel, that they may be 
made to say ahnost any tiling." This is not exag- 
gerated censure ; almost every day's experience in 
the courts evinces^ the imprudence of calling in 
illiterate persons to perform tins duty. 

6. Of the Republication of Wills. 

The effect of republication of a will is, to give 
the wOTds used therein the' same operation as they 
would have had if tiie will had been made at the 
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time of republication, and consequently to extend 
its operation to all property purchased subsequent 
to the willy and which is conveyed by sUch words* 
PcweWs Dec. 683» And this republication, if 
executed according to the requisitions of the sta- 
tute, will supply any defect arising from want of 
capacity in the testator at the time of niaking the 
will, as well as from any inabiUty for want of a 
subject matter whereon the will may attach. 
Therefore, if an in&nt haying made a will of land, 
duly executed according to the statute, but which 
is void by reason of his infiuicy, te^xecute it after 
he comes of age, with the formaUties required by 
the statute, the will is rendered as valid and effec- 
tual as if made when he was of sufficient ability. 
1 Kel. 689 ; , 1 Sid. 162. 

But to give effect to the new publication of a 
will, the words by which the republication is 
created must be such as are proper to convey the 
lands, and also sufficiently to denote the person to 
whom they are devised; for, if there is any change 
with respect to the person who is to take the lands 
by the will, between the time of first making the 
will and the new publication of it ; in such case 
the new publication will not alter the intention of 
the will as originally made, nor change the import 
of the words made use of, so as to miake the per- 
sons named in the will take in a different manner 
than was intended at the time of such original 
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making of the same. If, therefore, an estate be 
devised to B. and his heirs, and B. dies in the 
testator^B life-^ime, the devise lapses, and a repub- 
lication of the will does not give to the heir of B. 
a claim by purchase; for though the ori^al 
devise was to B. and his heirs, yet, because the 
heirs were named in the will to take by descent, 
as heirs only, and not as the persons designed to 
take the land immediately, the devise to them was 
rendered void by the death of B. in the testator's 
life-time, and the new « publication of the will 
cannot make it .good. Plowd. 645. 

A vidll, or in more correct phraseology, a testa- 
ment, disposing of all the personal property of 
which the testator may die possessed, will be 
effectual to pass such personal property, at what- 
ever distance of time the testator may die after |he 
making thereof. But the law is different in the 
devise of real estate ; for a will devi»ng property 
of that description will only pass such real estate 
as the testator actually possessed at the time of 
the execution and pubUcation of the will. There- 
fore to pass real property which may have accrued 
to him, or been purchased by him after the making 
of his will, the will must . have been legally and 
formally repubUshed subsequent to the accruing, 
or the purchasing, or the contract to purchase, 
such real property acquired aft^r the making of 
his will; it will not pass under his previously made 
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will, in which he has devised ^' all the real estate 
of which he may die possessed ;" the will will have 
no e£Pect but on such real estate as wad actually in 
his possession at the time ot executing and pub- 
lishing it. To pass after acquired jnoperty of this 
description, it is indispensably necessary that the 
will should be repubHshed, which repubHcation is 
performed by the testator's (if he does not wish to 
make any alteraticm in his will, but remams 
exactly of the same mind as to the method of the 
disposal of his property) calling in three compe- 
tent witnesses, and declaring to tiirai that the 
signature of the will is his hand-writing, and using 
the same ceremcmies as on the original execution 
of the will. 11 Ves* Jun* 660. The republication 
is then to be dated, and the witnesses must sign 
their names to it. 

But thoi^h die efiect of the limitations of the 
will cannot be enlarged, yet if a will containing a 
general devise of the testator's estates is repub* 
lished, an estate only contracted to be purchased 
after such general devise will pass under Ihe vi^ll; 
as in equity the estate is considered in the pur- 
chaser £rom the execution of the ccmtract. JOraum 
v. Monckf 10 Ves. Jun, 696. 

This rule, that no lands purchased after making 
the will shall pass by force of the devise, unless 
the will has received the authentication of repub- 
lication, holds in respect of copyhold lands. For 
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if a testator makes a general devise of all his lands 
to certain uses, and afterwards purchases copyhold 
lands, such after-purchased lands will not pass~by 
the antecedent will, unless aflier the purchase they 
Imve been surrendered to the uses declared, or to 
b& declared, by his last will and testament. Gowp. 
130; \ MolL Abr. 618. 

As'to the operation of a. codicil as a repubUca-- 
tion of a wiU, it has been held that a codicil, 
executed and attested according to the statute, is 
a republication of a previous will, and has the 
effect of making it reach to the date of the codicil, 
and ccmsequently of passing all the intermediate 
acquisitions of the testator, provided they are suffi* 
dently described. Habmesy. CoghiUy 7 Ves. Jun4 
486. But if a will diii^>osing of land is informal as 
to its execution, a codicil, although executed with 
the prescribed formalities of the statute, will not 
svpply the Ae/bucX ; for what is bad in its creation, 
cannot be made good ex post facto. 2 Vem, 697. 
Bat a will, invalid on account of the want of the so- 
lemnittie»of execution and attestation, may be ren- 
dered eiBcient by a codicil, expressly adopting the 
will as amiexed, provided such codicil is executed 
with the requisites of the statute. X^Ves. Jun. 167« 

Where a testator, aft;er having made a general 
devise of his lands, purchases other lands, and 
then makes a codicil, duly executed, to pass real 
estatfli^iiif the codicil is aimexed or confirms the 
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wiU, or has a reference to it, this amounts to a 
republication of the will, and has the. efieot of 
passing the lands purchased subsequently to the 
general devise, though no notice is taken, of the 
after purchased lands. 1 Cawp. 158. And this, 
even, though no intention is expressed as to .re- 
publishing the win, and that the dispositions of the 
codicil extend only to personal property. 7. Ves, 
Jun. 98. 

But where a testator in his will devised certain 
real estates, and by a codicil, confirming hid will, 
devised the same estates to trustees, this republi- 
cation was held not to pass estates purchased be- 
tween the time of his making his will and codicil ; 
for the presumption that the testator intended io 
pass the latter estates was rebutted by his .'ex- 
pressly referring to the former estates. 7 Term 
Rep. 482. 

. Since the statute of frauds thoe can be im 
republication of a devise of lands by implication. 
Vin. Air. tit. Dec. Z. Yet where two wills aie 
made, the latter of which is cancelled previous to 
the death of the testator, * the original will is' held 
to be set up i^ain by a species of implied publica- 
tion. 4 Burr. 2612. 

With respect to the republication of wills aflSsct- 
ing personal estate, very slender evidence wiU 
serve. Words merely declarative of an intentioii 
to republish have been held effectual as a fe|m1>- 
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lication. Ahney v. Miller^ 2 Atk. 593. In short, 
any act or expression of the testator, sufficient to 
authorize a fair presumption that he desired his 
will should remain, was at the common law, and, 
as the statute of frauds affects only estates of in* 
heiitance, still is a good repubUcation of a will 
disposing of personal property. 1 Ves. 497. 

7. Of the. Revocation of Wilk, 

A will may be revoked or annulled either ex- 
pressly or by implication, or it may be revoked 
either totally or partially. 

An express or total revocation is where the tes- 
tator bums, cancels, tears, or obliterates his will; 
or the same effect may be produced by another 
will or codicil revoking the prior will. A revo- 
cation by impjiication may be produced by an 
alteration in the circumstances of the testator ; as 
by the subsequent marriage and birth of a child. 
And it is a primary rule of law, that any alteration 
of the estate, or a new estate taken, is in law a re- 
vocation, whether such alteration was made for a 
partial or general purpose. A partial revocation 
is where a testator partially alters or modifies his 
bequests. 

Whether a testator totally or partially alters his 
will, he is at liberty to do so at any time he thinks 
proper ; and no language, however strong in his 
will, purporting that the will should not be revo- 
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caUe or iinalterabley will deb.ar him from, this 
right. Where he partially revdLes his will, he 
should, if the alteration extends to the devise of 
real estate, call in three witnesses to attest the 
executioa, and resoleousiae all the requisites of the 
statute ; and should the alterati<m extend only to 
personal property, the precauticMi of havkag such 
alteration attested by two or three competent wit- 
nesses should not be forgotten. 

Among the exjuress methods by which a will 
may be revoked, is that of the destruction of the 
instrument itself, by burning, canceUing, tearingi 
or. obliterating the same, by the testator himself, 
or in his presence, and by his directions and con-^ 
sent. Stat. 29 Car. IL c. 3, s. 6. But as the 
act of cancelling or destroying a will is equivocal, 
and depends upon the intention with which it is 
done, if a testator by mistake throws ink upon his 
will, it will not amount to a revocation, althou^ 
the will is thereby completely defiiced and oblite- 
rated. Goodrighty dem. Glazier v. Glazier, 4 
Burr. 2512. So, if a testator, designmg to cancel 
his former will, accidentally cancels one subse- 
quently made, and which he designed to be his 
last will, such an act will not revoke the will. 
Onyons v. TyreTf 1 P. Wms. 343. But if a tes- 
tator, by a subsequent will, wluch is inoperative 
for want of due execution, expressly revokes a 
former will, the operation of the former will is not 
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affected, but stands unimpeaehed. Ibid* 1 Eq, 
Cos. Air. 409. 

With respect to the revocatioa of a will of lands, 
it is enacted by the statute 29 Car, II. c. 3, s. 6, 
that no devise in writing of lands, tenements, or 
hereditaments, nor any clause thereof shall be 
revocable otherwise than by some other will or 
codicil in writing, or othar writii^ declaring the 
same, or by burning, cancelling, tearing, or obli-* 
touting the same by the testator himself, or in his 
piesence, and by his directions and consent; but 
that all devises and becjuests of lands and tene- 
ments shall remain and continue in force until the 
same be burnt, cancelled, torn, or obhterated by 
the testator, or by his directions, in the manner 
aforesaid ; or unless the same be altered by some 
other wiU or codicil in writing, or other writing of 
the devisor, signed in the presence of three or four 
witnesses declaring the same ; any former law or 
usage to the contrary notwithstanding. 

In the interpretation of the language of this 
clause, Mr. Roberts, in his Treatise on the Law 
of Wills and Codicils, page 255, observes, '^ that 
the law which arises upon it is this, that a will or 
codicil, in order to revoke a former vrill, must be 
executed with the same solemnities as the original 
vrill, that is, it should b^ signed by the testator, or 
by his directions, and subscribed by three wit- 
nesses in his presence. 1 P. Wins* 342, And if 
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such subsequent will, aocompaiued with all the 
formalities requisite to a perfect will of lands, un- 
der the fifth clause, make a firesh disposition of 
the property, inconsistent with the dispositions 
thereof by a former will, it is a plain revocation 
without any express declaration of intention to 
revoke. But if a writing, not duly attested, ac* 
cording to the fifth section, contain an. express 
declaration of intention to revoke, and further- 
more, be actually signed in the presence of three 
or more witnesses, such instrument is an effectual 
revocation, and the witnesses need not, as in the 
case of a substantive disposing by will, under the 
fifth section, subscribe their names to the instru- 
ment, in the presence of the testators.^' And in 
the construction of the same clause it has been 
held, that it is not necessary that the fact of the 
testator's signing in the presence of the witnesses 
should be expressed in the attestation. 8 Vin. 
Abr, tit. Devise^ 142, ph 3. 

A revocation of an antecedent will may, also, 
be produced by the act of a stranger. Thus, if a 
testator, aft;er a disposition of his lands by will, be 
disseised thereof, the devise is inoperative. Shep. 
Touch. 325, unless, previous to his death, he 
pulses the disseisin by re-entry, Bro. tit. Devise^ 
pl^ 16. 

Among the implied methods of revocation of an 
antecedent wiU are the subsequent marriage and 
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birth of a child. 6 Term Rep. 67. 6 Ves. Jun, 
656. And a will made by a married man, having 
children, is revoked by the subsequent birth of 
other children left unprovided for, provided there 
are circumstances clearly to show that it was not 
the intention of the deceased that the will should 
operate or take effect. Johnston v. Johnston, 1 
PhilL Sep. 447. And the cases of Emerson v. 
Sovelle, 1 Ibid, and Holway v. Clarke, Und. 342, 
show that the will of a widower, made in favour of 
children of a former marriage, is revoked by his 
second marriage, and the subsequent birth of a 
child, unless such presumptive revocation is re- 
pelled by circumstances. But, to make a subse- 
quent marriage and "birth of a child a revocation 
of a preceding will, both the marriage and the 
birth of a child must concur, and both events must 
take place after the making of the will. Ibid. 
And as there is no distinction in law between a 
child in ventre sa mere and one actually bom, a 
subsequent marriage and the birth of a posthu- 
mous child operate as the revocation of a will 
made in a state of ceUbacy. 5 Term Rep. 49. 

But a second marriage, and the birth of chil- 
dren provided for by settlement, (there being no 
children by the former marriage,) have been held 
an exception from the rule that marriage and the 
birth of a child are a revocation of a preceding 
will 7 Ves. Jun. 348. 
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And, though subsequent marriage and the 
having of children are deemed the revocation of 
an antecedent will, yet it is only a presumptive 
revocation ; for, if it appears to be the intent of 
the devisor that his will should continue in force, 
the marriage will be no revocation of it* Und. 

So, though there must be a combination of the 
facts of marriage and the birth of a child to 
revoke the will of a man, yet marriage alone will 
be a sufficient revocation of the vrill of a woman, 
if she dies in her husband's life-time. 4 Co. 61^ a. 
And it has been held that a will made by a woman 
before marriage is so totally revoked by her mar- 
riage that it cannot revive on her surviving her 
husband, without a republication. 2 Term Rep. 
384. 

As to the effect of an alteration in the testator's 
estate, it is a primary rule in law, that any altera- 
tion of the estate, or a new estate taken, is in 
law a revocation, whether such alteration was 
made either fop a partial or a general purpose. 6 
Ves. Jun. 221. And, on this ground, it has been 
held thai not only an absolute sale, by the testa- 
tor, of his estate, or articles entered into for the 
sale of it, for a valuable consideration, subsequent 
to the devising of it, will be a complete revocation 
of the devise. Ryder v. Wager y 2 P. Wms. 382 ; 
but that, where the legal estate only is transferred, 
it is a revocation, although the beneficial interest 
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of the testator remains the same. 2 Atk, 325. So^ 
if the estate is modified in a different manner^ as 
Vfhffre a new interest is taken from that in which 
it stood at the time of making the will^ it is a 
revocation. 3 Atk. 741. And, as equitable estates 
are governed by the same rules as legal estates 
are, a devise of them will be revoked on any new 
uses thereof being limited, or ahy act done to 
alter the trust upon which they were settled. 2 Atk, 
579; 4 Bur. 1961. 

But, where a man has an equitable estate in 
fee, and devises it, and afterwards, by a legal 
conveyance, takes the legal estate to the same 
uses, this will not amount to a revocation. 1 Wils. 
311. But if a man, seised of a legal estate, after 
ha^ng devised it, conveys it to trustees for the use 
of himself and his heirs, the original devise is 
clearly revoked. 

Devises of mortgages, securities for money, and 
conveyances to pay debts, are differently regarded 
in the courts of common law and equity. At law, 
they amount to total revocations ; but, in equitable 
contemplation, they are only partial revocations, 
or revocations pro tanto. 1 Vem. 339. And, 
therefore, if, after a devise, a testator makes a 
conveyance of the whole fee, on trust, to sell for 
the payment of debts, his will is revoked to the 
extent only of that incumbrance. Harwood v. 
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76 LAW OF WILLS. 

Oglander, 6 Ves, Jun. 241. But the appointment 
of new trustees, where the general purposes of 
the trusts are unaltered, though varying in certain 
particulars, will not operate as a revocation ; or, at 
farthest, it will operate only as a revocation pro 
tantOy as to the trustee whose name was obliterated, 
leaving the devise good as to the old trustee whose 
name is retained. 4 TjosU JRep. 419. 

Neither is a partition among tenants in common 
a revocation of a previous will, 3 P. Wins, even 
though a fine is levied, 2 Fes.GOO; provided no 
other purpose be declared than the mere partition. 
8 Ves. Jun. 281. 

With regard to leases, it has been determined 
that, in general, a renewal is a revocation of a 
prior disposition by will of the original lease. 3 P. 
Wms. 108. And it will not alter the case though 
the testator conveys all his estate, term, and 
interest in the leasehold premises ; but the interest 
acquired subsequent to the renewal will not pass. 
16 Ves. 197. But, it is to be observed, that this 
doctrine of the renewal of a lease being a revoca- 
tion of an antecedent demise, is confined to the 
specific or present interest actually subsisting at the 
time of the bequest. James v. Dean, 11 Ves. Jun. 
383 ; and does not extend to any future estate or 
interest to which the testator may be entitled at 
the time of his death : and, therefore, a lease thus 
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acquired will pass, notwithBtanding any renewal 
subsequent to the devise. Sterling v. Lydiardy 3 
Atk. 199. 

A distinction, also, subsists between a devise of 
a freehold and chattel lease. If a testator devises 
a lease held on Uves, and afterwards takes a 
renewal of it, the devise is thereby revoked, 
although the words of the bequest are applicable 
to such future interest at the time of his death* 
But, if a testator, possessed of a chattel renewa- 
ble lease, devises all the future interest to which 
he may be entitled in the same, or includes such 
future interest in a general devise of his residuary 
property, a renewal of a lease subsequent to the 
making of his will, will pass by it. Ahney v. Miller ^ 
2 Atk. 593. And, on the principle that a subse- 
quent will operates as a revocation of a preceding 
will, only according to the extent of the incon- 
sistent dispositions, it has been determined, that a 
lease made subsequent to the lease of the devised 
land, is not a revocation of the whole devise, but 
quoad the term only. 2 Vera, 495.- • But a dis- 
tinction has been taken where the lease has been 
made to a stranger, and where for the benefit of 
the person to whom the fee has been devised: in 
the letter case, it is a revocation of the will in 
toto ; in the former, its operation is only partial. 
Coke V. BuUocky Cro. Jclc, 49. It was, however, 
held, that if the lease had been made to begin 
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presei^y^ erduiiBig tikQ tife of -the 1efltatir> tod 
not, as was in ikm ce^, at bis deceasej it wPttl4 
not have amounted to a revocation, Ibid^ 

As to subsequent conveyances, it i^ a', gjsiwal 
rule that if, aAer making a will, the* teeWtor 
executes any legal conveyance, such cotiveyanjce 
operates as a revocation of the will ; asxl tiiis, though 
the estate of the testator is parted virith but for » 
moment, and the same use resuUs baekito.the 
testator; because, by such oonreyttac^ the .8^br 
ject-matter on which the will is to ofenite^iB dfaam 
out of the testator. 1 JBmi ^ Pml. &76j \A 
recovery, therefore, by a tenanthinHtail taias oian 
use in fee, after making his will, is a veleocatbn 
of the will, although Ihe testator dedaies'diai he 
suffered such recovery to oonfizm his.WiQ^ 3 i^. 
108. So, a feoffinent by tenant in fee^ist^ile, 
to his own use in fee, lifter making his will,, is^a 
revocaticHi. 1 MoL Air* 616, So» a fooivvejrMioe 
on a special trust, or designed for a parti^ul^r p«uy 
pose, as to create a trust for the benefitof a peiton 
named in it, is ^a revocation of a pvecedi^g . will, 
7 Term JHep^ 418, ». Grants made to pecsow 
incapable of taking under them, are hdd to a^oaount 
to a revocation of a prior will. 3 ^A. 72^ InJike 
manner, a subsequent devise to a person mmp ssiiih 
of taking under it, is a revocation of an entiQce- 
dent will. 1 Btq. P. €. 460. But, tf a testator, 
having execv^ted a devise of lanqia to twp persons^ 
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as joint tenants-^in-fee, aftetwards strike out the 
naitie of one of the devisees, the erasum will 
operate as a revocation of the will pro Umto, 3 
Bo8.^PuL 16. 

Alteration and erasure have the efieet of revok- 
ing avrill to the extent of the particular object of 
such ^alteration or erasure. If the alteration 
amounts to a new gift or disposition, any other 
devise is thereby revoked ; and, therefore, in order 
to pass the bequest, the wiU must be re-executed 
according to the statute of frauds. Ibid. 

Alterations in pencil mark are effectual, pro^ 
vided sufficient proof can be adduced of a dispo- 
sittve intention* 1 Mob. WiUs* 382. 

A will may also be revdLed on the ground bf 
mistake in the intention of the testator. 

So, accident and surprise, when coupled with 
other circumstances, indicating the probabiUty of 
an intended revocation, will operate as a revoca* 
tion of an antecedent will. 1 RoL Abr. 614. 

But a deed obtained covenously, whether by 
fraud or compulsion, is incapable of operating as a 
revocation of a subsisting will. Hawkesw. Wyatty 
8 Bro. C. C. 166. 

Neither is a devise of real estate revoked by the 
bankruptcy of the devisor. 14 Ves. Jun. 680. 

If a testator, in consequence of fraud or 
mi9-information, or mistake in regard to a fact, 
as, for examjJe, the death of a devisee or legatee 
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who is living, make a new will, the former 
instrument is not revoked' by the latter. 3 Ves. 
Jun. 321. 

And where two wills are found in the possession 
of the testator, in order that the first will should 
be inyalidated by the second, it is necessary that 
the second should expressly revoke, or be clearly 
inconsistent with the first, in respect to the .sub- 
ject matter of such will ; for no subsequent dis- 
position can revoke a prior one, unless it, apply to 
the same subject. 1 P. Wms. 346. 7 jBro. 
P. C. 344. 

Where a testator devises his property by two 
wills, the former of which is found uncancelled 
and perfect at his death, and the latter cancelled, 
the former will operate on the disposition of his 
property, notwithstanding it was expressly re- 
voked by the second. 4 Bur. 2612. But if a 
testator makes duplicates of his will, and cancel^ 
one part, the effect of the counterpart is destroyed; 
and therefore if any other will is in existence, its 
operation is necessarily revived. Owp. 49. \ZVes, 
Jun. 290. 

As to the operation of inconsistent wills, it has 
been held that where two inconsistent wills are 
found, and it is uncertain, for want of dates, or 
because they are both of the same date, which 
was last executed, they are both void as far as 
they are inconsistent. 6 Bro. P. C. 67. . 



LAW OF WILLS. 81 

A codicil may also^ as far as is repugnant to 
the particular dispositions of the will^ operate as a 
revocation of a will. 1 Ves. 178. 

As to the revocation of a will disposing of per- 
sonal property, it is provided, by the 21st section 
of- the statute 29 Cha.II. c. 3, that no will in 
writing, concieming any goods, chattels, or per- 
sonal estate, shall be repealed, nor shall any 
clause, devise, or bequest therein, be altered or 
changed by any words, or will by word of mouth 
only, except th^ same be, in the life-time of the 
testator, committed to writing, and, after the writing 
thereof, read to the testator, and allowed by him, 
and proved to be so done, by three witnesses at 
the least. 

8. Of the Construction of Wills, 

In the construction of wills, it is a general rule 
of law, that the intention of the testator must be 
given effect to as far as the words will bear it out: 
and, therefore, the omission of legal or proper 
phrases has been held not to invaUdate a will. 
Co. litt. 376, b.n.l; 4 Ves. Jun. 412. But 
though courts of law and equity dispense with the 
want of legal and technical phrases in wills, yet, 
if a testator uses them, he will be considered to 
understand their meaning and effect, unless the 
contrary is manifest from other parts of the will. 
3 Bro. C. C. 60. And it is a universal rule, 

E 3 
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that where a testator makes use of' wofNcte' hatii^ 
an obvious meaning, they are not to be k'ejected on 
a suspicion that he was not acquainted wiHi' that 
meaning. MUnes v. Slater ; 6 Ve$* J^u.n. 248. 

But although the intention of the testator '$s 
more to be considered fliisui the Words, yet • if ^the 
force of the words is such lliat th6 intent (whfeh 
must be collected from the will itsdl^, and not frcnn 
any reports or evidence concerning it) cannot be 
complied with, then the rule of law must't^e 
place. Lard Cheney's case^ 5 Co. 68v But a parol 
agreement is not admissible to explain awiH, so as 
to expound it contrary to the import of the words, 
except when the words will bear it' out, and then 
it is evidence; as, for instance, to ascertain a 
person designed to take under the will ; but' it vnll 
not in any case have the effect of altering the 
estate. Steele v. BemeTy 1 Freem. 292. 

If two parts of a will are totally iireconcSable, 
the latter over-rules the former, the subsequent 
words being taken as an indic6,tion of tt subsequent 
intention. ,6 Ves. Jun. 243. But the court vnll 
not go into one part of a will to dietermine the 
meaning of another, perfect in itself, and without 
ambiguity, and not militating with any othar fHx>- 
vision respecting the same subject matter, not- 
withstanding a more probable disposition for the 
testator to have made might be collected from 
such assisted construction. 9 East's Rep. 267. 
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To come at the intentioD of the testator, the 
oid^ of the woid9 may be disregarded, and a 
^ranspositioii be made to render a limitation or dis- 
position intelligiUe ; provided the operation of the 
devise is notalte^ or affected by such transposi- 
M^n^ and that differ^t devisees or legatees be not 
iet isu Xkut v. Cook, 2 Ves. %% 

A ^comtnidion may also be made to support 
Jhe intention even against strict grammatical rules. 
11 Ve$. Jun. 148. But an express disposition 
cannot I. be controlled by inferencew Collett v. 
Iduermce^ 1 Ve$. Jtau 269. And it is an invariable 
jn^de pf construction to preserve estates in the in- 
tcMded channel of descents. 2 Stra. 798. 

The courts will also sometimes look out of the 
will to the situation of the testator, for collecting 
iplerpnces of intention : as, where it appeared that 
the testator's title to the property devised was 
derived through the mother, the devise was de- 
creed to go to the heirs on the part of the mother. 
Harris v. Bishop of Lovidonf 2 P. Wms. 136. 

With reppect to the declarations of the, testator, 
those which were contemporary with the will are 
of the greatest weight ; and next to such contem- 
porary declarations, those which are made after 
Ibe making of the will are the most efficacious. 
Trimmer v. JBayne, 7 Ves. Jim. 619. 

Where a devise is made to a person of the same 
name with another of the testator's friends or rela- 
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tions, without any specific. description appearing 
on the face of die wiUto designate Ae piaiiicular 
person meant by the testator, parol evidence is 
admissible to explain the testator's intention. 
Zepcot V. Brottm, 1 Salk. 7. So, where bbth the 
christian and surname have been mistaken, if there 
is a certain and exact description of the person 
intended to take the bequest, the particularity of 
the description will entitle tiie person so described 
to i^ke under it, althoilgh therd should appear 
another of the testator's relations, whose christian 
and surname should coincide with that mentioned 
in the will. Smitk v. Coney, 6Ves. Jun. 42. 
A true description will also assist a wrong name. 
2 Ves. 217. 

But a blank left in a will for the name ' of a 
legatee or devisee cannot be supplied by any de- 
scription or parol evidence. Hart v. Sartj 3 Bro. 
C C 311. But where there was a blank fot the 
christian name only, evidence was admitted to 
Aew the testator's intentions with regard to the 
person answering to the surname. Prtc^ v. -P^^e, 
4 Ves, Jim. 680. So, a blank left in the codicil 
may sometimes be supplied from the will. 
Masl£T$ V. Masiersy 1 P. Wms. 423. And the 
initiials of the person to whom a legacy is given, 
have been filled up from parol evidence of 
the person intended. Abbott v. Massee, 3 Ves. 
Jun. 148. 
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9. Legacies, 

A legacy is a testaanentary gift of goods, chat- 
tels^ QTi money. 

I^egacies . are either geaeral or specific A 
g^nepial^ ot, pefo^nisay legacy, is a bequest of goods, 
ch^tels, money, or stock, without refereaoe to any 
particular abides in the possession of the testator; 
but a. specific legacy, is a bequest of a particular 
thing, distingitisbed and specified, as, a particular 
housej horse, or piece of plate belopging to fthe, 
testator ; a certain quantity of stock, or Govern- 
mant securites ; a term of years, or the like. 

Legacies^are, also, said to be vested, contingent, 
conditional, or lapsed. 

A vested legacy is where a certain interest, 
either present or future, in possession, passes to 
thQ legatee. 

A contingent legacy is where a bequest is to be 
given to a. person, but that it is uncertain whether 
an interest will ever vest in him. 

A conditipnal legacy is where a bequest is given 
on th^ happening of a certain event. Legacies on 
condition are divided into — conditions precedent 
and conditions subsequent. The former must 
happen, or be performed, before the legacy can 
vest ; for, the conditions being precedent, no in- 
terest vests prior to the performance ; the latter, 
by non-performance, will defeat a legacy already 
vested. 
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A lapsed legacy le wiieEe the legatee dies, or 
before the conditioii on wfaioh the legacy is givmi 
is performed; or before the time at whichtit i» 
directed to vest in interest has anired; in which 
case, the legacy foils into the gieneml penfrc^iql 
estate of ihe testator. 

At the expiration of twelve months aftev the 
death of the testator, or sooner, if the testaterfs 
affidrs can be deariy ascertained sooner, the leg^i^tee, 
or his representalive, (should be have beocme de* 
ceased within that period after • the testator's de- 
cease,) is entitled to the payment oi the legacy. 
But no legatee can possess himself of a legapy 
without the ccnosent of the executor; for, as the 
legal interest of the whole of the testator's persooal 
estate is vested in the executor by operation of 
law, the legatee cannot legaUy appropriate ajay 
part of the testator's assets in satis&ction of his 
legacy, without such assent. Off. Ex. 221. And 
if the legatee takes the bequest without such 
assent, or retains it against his demand, should 
the legacy be in his hands, he renders himself 
liable to an action of trespass by the executor. 

Whare no time is appointed for the payment of 
a legacy, it is not necessarily payable till the expi- 
raticm of a year after the testator's death ; and, 
therefore, the interest does not begin to be pay- 
able till the year is expired. And though the will 
directs that the legacy shall be paid '^ as soon as 
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possible/' it wifl not catry interest until the end of 
cttie year fiom the testator's death. But, if the 
testator's i&teiition' appears fitToumble to the ooih 
stmcticmy a legacy mil cany int^est fiom his 
deadt. 1 Ves* 908. So, interest on specific legsr 
des is to be computed from the death of the 
testaHot. 6 Ves* Jun. 846. And though the 
leg^y a to come oat of a part of the testator's 
estate, which cannot be recovered for a long time 
after tiie expiUKtion of the year from the testator's 
deaA> the computation of interest may ccxnmence 
from the end of the year after the decease of Ihe 
testator^ although he should direct the legacy to 
be paid when the frmd, which is to constitute it, is 
collected in, or recovered. 13 Ves. 326. But, if 
a legacy is given absolutely, and is payable at a 
definite time, interest is not payable thereon before 
ihe arrival of the period prescribed. 4 Ibid. I ; 
3 Ibid, 10. In the case, however, of devises to 
the children of the testator, interest is due on their 
legacies from the death of their parent, although 
their legacies are payable at a future day. 3 Atk. 
60 ; 3 Ves, Jun. 13. And grandchildren have 
been held to be comprised within this exception to 
the general rule, (3 Ves. Jun. 12 ; 6 Ibid. 194 ;) 
as, also, illegitimate children, if it appears that it 
was the intention of the testatpr to put himself in 
hco parentis. 3 Ibid. 12. 
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10. Intestacy. 

Intestacy may happen in a vdriety of methods. 
In all cases where a will is revoked, and no "other 
made, a person is said to die intestate, at least as 
far as concerns the devises thus revoked.' In all 
cases, also, of void devises, an intestacy' shall 
take place as to them, unless there is a particular 
devise contained in the will of the residue bf*- the 
testator's estate to some person ; in which case, 
the legacies sink into, and become part of such 
residue, and go to the residuary legatee. And if 
the will is informal in its execution, with respect 
to the disposition of land, as, if it has but two 
witnesses to it, or if it is not signed by the wit- 
nesses in the presence of the testator, the law will 
determine the maker of it to die intestate, such 
will being, in feet, no will at all. So, if a man by 
his will disposes both of real and personal property, 
and such will is attested by only two witnesses, it 
will be valid as to the disposal of such personal 
estate, as he shall have thereby directed ; but, for 
want of the solemnities prescribed by the statute 
of frauds, he will die intestate as to his real estate, 
which will descend to his heir. In like manner, 
if a person, by a will duly executed, and properly 
and legally witnessed, disposes only of part of his 
landed estate, or personal property, making no 
mention of the rest, and not devisitig the residue 
of his estate to any one, he is said to die intestate, 
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as to such part^ both of his landed and personal 
property, as is not mentioned in the will ; and the 
same shall descend, or be distributed, as in the 
case of a perfect intestacy, or dying without any 
will at all. 

As to the manner in which the law disposes of 
the estate, as well real as personal, of a person 
dying intestate, the following rules are to be at- 
tended to : — 

1st, As to Real Estate. 
' On the death of any person possessed of the 
whole property (or, as the law calls it, seised in 
fee) . of land which he had himself purchased, 
without making any disposal thereof by will, it is 
the general rule that the eldest son, if aUve, shall 
inherit. If such eldest son is dead, hi9 eldest 
son, or other issue, shall succeed to the land. If 
the eldest son is dead, without leaving any issue, 
then the land descends to the second, third, and 
all other sons respectively of the intestate, in order 
of birth, or to their issue, in like order. If a man 
has no sons, nor any issue of them, living at his 
death, his daughter is to inherit ; or, if he has 
more than one, they take the land altogether, 
how many soever there may be ; it being the rule 
of law, that where there are two or more males in 
equal degree, the eldest son shall inherit land ; 
but that females inherit all togeiheT : and in this 
case, the daughters are called coparceners, as 
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being joint-|)artiie» in the land. If the daughters 
are dead, leaving issue, such issue shall iaherit 
the land ; the eldest son of each taking his mo* 
ther'$ share ; or if no son, their daughters^equally^ 
As for example : if a man has three dau^iters, aB 
of whom die in his life-time, the first leaving two 
sons, the second leaving two daughters^ and the 
third a daughter and a son, the son being ihe 
youngest, his land shall be divided thus: one* 
third part to the eldest son of the first daughter, 
one other third part between the two daughters of 
the second daughter, as coparo^iers^ and the re- 
maining one*third to the son of the third daugh* 
ter; it being another role of law/ relative to 
descents, that males are always to be preferred to 
females. HaUs HUu of Cam. Lcao, 236 ; 3 Bia. 
Camm. 213, et seq. 

There are two estates, however, which prevent 
for a time (until they are determined) the descent 
6£ the whole estate to the heir immediately on the 
death of the ancestor, viz* toiancy by the cartel^, 
and tenancy in dower. A tenancy by the curtesy 
arises, where a man marries a woman .seised of an 
estate, in fee-simple or fee-tail, and has issue by 
her. To make a tenancy by the curtesy, by which 
a man is entitled to remain in possession of the 
receipt of the rents and profits of the famds of 
which his vrife died seised, these four requisites 
are necessary: 1, a canonical and legal marriage ; 
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2, mil aeiual seising and posseswoiir of the wifi^ 
and laot a bare nght to possess; 3^ birtkof tke 
issue darisg the life of tbe mother; for, if- the 
iiy)ther dies in labour^ and the caasarean operatiim 
isperfonn^^ the husfaamd^ in this casey cannot be 
teaant by the eurtosy;. and, 4, the death of ihe 
wife. Hid. 1S7. 

, By a tenancy in dovror, a woman is, during her 
life, and'Wheib^r she has chiMwai by her husband 
01 not* entitled to one^third part of all such lands 
as horthushlnd was^ at any time during the majr* 
riage, seised in fee-simple or foe^tail general: for« 
of an estate in land, held in fee*-tail special, which 
isy where land is. limited to descend to the issue of 
the fether by some particular wife only, no other 
wife whatever, than the wife whose issue is to in- 
herit, can be endowed. But to entitle a wosaim 
to dower, she must be the wife of the party at the 
time of his decease; and, therefore, if she id 
ditorced a mncui4^ matrinumiif (from the band of 
mamage^) she has lost. her right to dower. But a 
diyoioe a mensa et thor0, or from bed and board 
QOly^ does not destroy the dow«r ; not ^ren if it is 
fet aduUery itself by the common law. And if a 
woman elo)>es frcxn her husband, and lives in 
adaltay, she forfeits her dower, unless her hus- 
Wid is Toluntarily reconciled to her. The widows 
of aliens, and of persons attainted of treason, are 
also bfirred of their dower ; but it is othwwise 
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with the widows of felons, and persons attainted 
of offences relating to the coin. 2 lUd. 130. 

If a man dies without any issue, the lands de- 
scend to his eldest brother of the whole blood, or 
his issue, i6 the order above prescribed, with 
respect to the issue of the owner of the land ; or, 
in case of the death of his eldest brother without 
issue, then to his second, third, or other whole 
brothers, respectively, in order of birth, or to their 
issue. If he has no brothers, then to his sisters 
of the whole blood all togellier, or to their issue, 
subject to the same rules as above-mentioned, with 
respect to his daughters. If he has neither son 
nor dai:^hter, brother nor sister, the land then 
goes to his eldest uncle, being the brother of his 
father, or his issue ; and for want of such, to his 
other uncles by the faliier's side, or to their issue. 
In defect of all these, to his aunts on the father's 
side, equaUy among them aU, in Kke manner as 
to his daughters or sisters. Ibid. 126. 

But though land can ascend collaterally, as to 
uncles and aunts, yet it can never lineally ascend ; 
that is, it can never go to the father or mother, 
grandfather or grandmother of the person dying, 
but shall rath^ escheat and beconie the property 
of the king, or the lord of the fee, for default of 
heirs. But it is to be remarked, in case the person 
dying was not himself the purchaser of the land, 
but that the estate, in &ct, descended to him from 
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his father or mother, or any other ancestor, that 
the blood of that line of ancestors from whom the 
land did not descend, can never inherit. Thus, if 
the land descended from the father, the mother's 
relations, as such, can never inherit it; and, in 
like manner, the fether's relations can never 
inherit land descended from the mother. Ibid, 218. 

In the descent of lands, relations of the half 
blood only can never inherit, but are entirely de- 
prived of any title whatsoever to the land by 
descent. Thus, if a man has two sons by different 
wives, and dies, and his first son takes the land, 
as heir to him, and dies without issue, the son by 
the other mother, being only his half brother, shall 
never inherit the land as heir to his brother. But 
notwithstanding relations of the half blood cannot 
inherit fi'om each other, yet, if a mati, possessed 
of fee-simple, dies, leaving a brother, and two sons 
by different wives, and that on the death of such 
elder son without issue, it descends to his uncle ; 
in such case, if the uncle die without issue, the 
land shall from him descend to his nephew, the 
half brother of the son from whom it came to the 
uncle ; to whom the nephew was heir of the whole 
blood, notwithstanding he could not inherit the 
land, as heir to his elder brother. Hal^s H. C. Z. 
238 ; Bla. Comm. 227. 

The above is the descent of estates according to 
the general law of the land. But particular places 
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are indulged with the priidlege of customs of their 
own, which prevail in oontradistmctaon to &e re&t 
of the nation at large. Of these customs' is that 
of gavel-kmdy chidly subsisting in Kent, though 
it is to be found in other parts of the kingdom. 
By this custom, all the sons sneceed alike to the 
inheritance; and though the ancestor may have 
been attainted and hanged, yet the hdr shall 
succeed to the estate without any iescheat to ibe 
loixi. 1 Bla. Camm. 74 ; 2 Ibid. 84. And by this 
custom, the husband shall be tenant by the curtesy, 
without having any issue* Yet, curtesy by the 
custom of gavel-kind is subject to several disad- 
vantages ; for it is only of a moiety of the wife's 
lauds, and it ceases if the husband marries again. 
Co. Lit. 30, n. Another of these customs is, that 
called borou^-EngUsh, which prevails in many 
ancient boroughs; whereby the youngest son is 
entitled to inherit the land in preference to his 
elder brothers. And there are customs in otiber 
boroughs, that a widow shall be endowed of all 
her husband's lands. 1 £la. Camm. 75. 

2dly, As to Personal Estate. 

Originally, the personal estate of every person 
dying intestate, passed by a kind of descent to his 
children; afterwards, by a Saxon law, the wife 
had her part. But, by degrees, during the reign of 
Henry I., John, and Henry III., the relations of 
the deceased^ nay even his creditors, were excluded. 
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and all was given to the benefit of the church, to 
be laid out for fHrcxnoting the good of his souL 
fiy this superstitious and monstrous practice, the 
ordinary was authorised to distribute it, according 
to his conscience, to pious uses : ami, sometimes, 
the wife and children might be amongst the numr 
ber of those whom he appointed to receive it ; but 
lie was, however, under no restraii]^; the law 
trusted him with the whole dispositicaa.* 

The first statute that limited the power of the 
ordinary was the 13th JSdio. I. c. 19, by which it 
is enacted^ ^^ That where a man dies intestate, and 
in debt, and the goods come to the ordinary to be, 
disposed, he shall satisfy the debts so far as the 
goods extend, in such sort as the executors of such 
person should have done, in case he had made a 
will.!^ Afterwards the possession was taJcen fi*om 
the. ordinary, by obUging him to make a deputa^ 
tioo to. the next and most lawful friends of the 
intestate, for administering his goods. 3 1 JEdw. Ill, 
ell. But this statute was not a sufficient bar to 
the avarice of the clergy. Means were contrived 
to evade it, by preferring such of the intestate's 
relations who were willing to offer the best terms. 

* In this way, wills, and controversies relating to wills, came 
within the cognizance of ecclesiastical coorts; under the 
jurisdiction of which, wills of personals, the only wills that 
were made formerly, still continue, though, in truth, no more, 
now-a-days, connected with religion, than any other instru- 
ments of conveyance. 
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This corrupt practice was suffered to the days of 
Henry VIII. when the clergy losing ground^ the 
statute 21 Henry VIIL c. 5, enacted, " That in 
case any person die intestate, or the executors re- 
fuse to prove the testament, the' ordinary shall 
grant adnnnistration to the widow, or to the next 
of kin, or to both, taking surety for true adminis- 
tration." — Lord Kame^s Essay on Succession or 
Descent, p. 178. 

But notwithstanding that this statute wrested 
the possession out of the hands of the ordinary, as 
it ascertains the persons who are entitled to have 
letters of administration, yet his pretensioiis sub- 
sisted entire, of calling the administriator to an 
account, and obliging him or her to distribute the 
effects to pious uses. Means, therefore, were con- 
trived to evade this law also. But, at last, the 
right of the next of kin was fully estabhshed by 
the statute of distributions, 22 and 23 Cha. II. 
c. 10, which enacts that, after payment of debts, 
funeral, and just expenses of all sorts, the sur- 
plusage of the effects of intestates shall, within 
one whole year from the death of the intestate, be 
distributed as follows : 

If the deceased leave a wife and children, one 
third of his estate is to be given to his widow, and 
the residue to his children in equal proportions, 
whether male or female ; or whether by the same, 
or different wives fCarth. 61); or whether posthu- 
mous, or bom in the testator's life-time (2 Atk. 
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115); and^ in the event of their decease, to such as 
legally represent them, that is, Uneal descendants 
in infinitum; for the right of representation among 
the descendants of the intestate is not confined 
within any degree, (1 Cam, Dig, 273,) if any of 
them be dead. And, if any other child than the 
heir-at-law shall have been portioned, or other- 
wise provided for by the fether during his life- 
time, to the amount equal to the distributive share 
of the other children, he shall be excluded from 
this distribution; or, if such child shall have been 
in part provided for, he shall have lOnly so much 
of the distributive share as shall make his portion 
equal to the rest. But the heir-at-law, notwith- 
standing any land that he may have by descent, 
or otherwise, ' bom the intestate, shall have an 
equal distributive part of the personal estate of the 
deceased. In case there be no children, nor any 
legal representatives of them, then one moiety, or 
half, shall go to the widow, and the residue to be 
distributed equally to every of the next of kindred 
of the intestate, who are in equal degree, and to 
their representatives, (s. 6). And if there be no 
widow, then the whole estate is to be distributed 
equally amongst the children of the deceased, and 
their legal representatives. If neither widow nor 
children, the whole shall be distributed amongst 
the next of kin in equal degree, whether of the half 
or the whole blood. 3 P, Wins. 49. But no re- 
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presentatives are admitted amongst collateral rie^ 
lations, beyond the children of the brothers and 
sisters of the deceased, s. 7. And, therefore, it is 
to be recollected, that, among all relations beyond 
nephews and nieces, the distribution will be per 
capita, and not per stirpes, 1 Id JRaym. 47 L 
3 P. Wms. 60. 

If there be neither wife nor children, nor repre-* 
sentatives of them, the father of the deceased will 
be entitled to the whole personal estate of the 
intestate. 2 Bla. Comm. 617. If no &ther be 
living, the whole personalty will go to the mother, 
and brothers and sisters of the intestate, in equal 
proportions. 1 Jam, IL c. 17, s. 7. And, in case 
of the decease of such brothers and sisters, to their 
legal representatives. Ibid. If there be no bro- 
thers and ^sisters, or lineal descendants of them, 
the mother will take the whole.* 22 and 23 Cha. IL 
c. 10. If there be no mother, the brothers and 
sisters of the deceased, and the children of such 
as stand in loco parentis will be entitled to the 
distribution of the whole estate. Ibid. If neither 
of the before-mentioned kindreds of the intestate 

* In order to entitle the representatives of brothers and 
sisters to take the distribution, in exclusion to the grandfather 
and grandmother of the intestate, the persons whotn they 
represent must hare been aliye at the intestate's decease; 
otherwise, the grand&ther, and after him the grandmother, 
will be preferred, as being nearer in degree. Free, in Chan. 
62T. 
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is Ixvingf then the whole will go to his grandfather, 
and, after his^death, to his grandmother. Eoelyn 
V. Evelyn^ 3 Ath 762, If there is neither grand- 
&ther nor grandmother, then micles, amits, toge- 
ther with the nephews and nieces of the deceased 
(claiming only in their own right, and not by repre- 
sentation) are admitted in equal proportions; these 
being all related io the intestate in the fourth 
degree. 1 Atk. 464, 2 Ves. 213, And, in default 
of all these; then the great great grandfather or 
the great great grandmother, the great uncle or 
aunt, first cousin, and great nephew or niece, (if 
he or she claims only in his or her own right,) take 
together, being in equal degree. 1 Ves, 333. 

And, in case of failure of all the above-men- 
tioned, then to the next nearest of kin to the 
deceased who shall be living. 22 and 23 Cha. IL 
c. 10 ; 2 Bla. Comm. 614. 

We have seen that the grandchildren of the 
intestate, standing in loco parentis, take, by virtue 
of the statute, per stirpes ; but this is only to be 
understood where some of the children of the 
intestate die during his hfe ; for, in case of the 
death of all previous to the intestate's death, the 
grandchildren being entitled in their own right, 
and not by representation, will take per capita. 2 
Ves. 216 ; 1 P. Wms. 469. And as the law is the 
same where the intestate survives all his grand-. 

F 2 
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children, his great grandchildren will take in their 
own right jpgr capita. 1 P. Wms, 27. 

In the construction of this statute, also, it has 
been held that the next of Lin mentioned in the 
statute are to be ascertained according to the com- 
putation of the civil law, including the relations 
both on the paternal and maternal sides. 2 JBla, 
Comm. 604, 616; 1 Cam. Dig. 273. And, to 
the rule that kindred who stand in an equal degree 
of relationship, shall take in equal proportions, 
there has been held to be an exception. This is 
in the case of a grand&ther or grandmother, and 
brothers and sisters; for, though they are alt 
related to the intestate in the same degree, yet 
the brothers and sisters, and their representatives, 
take the whole, in exclusion of the grandfather or 
grandmother. 3 Atk. 762. But, if the represen- 
tatives of such brothers and sisters claim in their 
own right, (as where all the brothers and sisters 
were dead at the intestate's decease,) and not by 
representation, the grandfather, or, if he be dead, 
the grandmother will be preferred, being nearer in 
degree* Prec, in Chan. 627. 

And, by the statute 29 Cha. 11. c. 30, it is 
enacted that this statute shall not extend to the 
estate of a femme covert ; but that the husband 
may demand and have administration of her 
effects* 
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But the statute of distributions expressly excepts 
and reserves the customs of the city of London^ 
of the province of York, and of all other places 
having peculiar customs of distributing intestates' 
effects: so that though, in those places, the 
restraint of devising is removed by the statutes 
enacted for that purpose, yet their ancient cus- 
toms remain in full force, with respect to the 
estates of intestates. 

It is to be remarked that, in places having 
peculiar customs of their own for the distribution 
of intestate's estates, such customs cease on the 
children's attaining the age of twenty-one, at 
which time their parts will be distributable ac- 
cording to the statute of distributions. Prec. in 
Chan. 637, 

In London, the custom extends to all who are 
free of the city, wherever they may have died, or 
wherever their effects may be situated,* and is as 
follows : — 

After discharging the funeral-expenses of the 
deceased, and payment of his debts, (in which 
no priority is observed; in this case^ debts of 
every description being deemed of equal degree,) 

* The freemen of the provinca of York are required to have 
their domicile, or stationary residence, within the province at 
the time of their decease, in order to enable the custom to 
attach. Law qf Test 202. 
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and after deducting what is called the widow's 
chamber^ that is, the apparel and bed-room-fumi- 
ture of the wife, provided he has left sufficient 
property to pay all his debts, the residue of his 
goods and chattels are to be distributed thus : — 

If the deceased leaves a widow and a child, or 
children, his effects are divided into three parts, 
one of which belongs to the widow, another to 
the children, and the remaining third part to the 
administrator, to be divided amongst the next of 
kin, according to the statute of distributions. 
Amott V. Broum, 2 Salk. 426. If there are chil- 
dren only, without a widow, such children shall, 
by the custom, have one moiety anc( the adminis- 
trator the other. Northey v. Strange^ 1 P. Wms. 
341. If only a widow, but no children, she shall 
be entitled to three-fourths of the intestate's 
effects, (two-fourths by the custom and one by the 
statute,) and the remaining fourth shall go to the 
next of kin. 2 Bla. Comm. 518. But, should 
there be any legal representative (L e. descend- 
ants) of a deceased child of the intestate, then 
the wife is entitled only to one^third of the dead 
man's part, and the said representatives are to 
have the other two parts. Bum. Ecc, LaWy 472. 
And, if the wife is provided for by jointure before 
marriage, she shall be barred of her customary 
part ; but she is notwithstanding entitled to her 
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fehare by the statute, unless an express agreement 
subsists to the contrary. Lewin v. Lewin^ 3 P. 
Wms. 16. 2 Vem. 666. 2 Chan. Sep. 262. 

When an intestate has, during his life, made a 
provision for any one of his younger children, by 
way of advancement, settlement, or otherwise, out 
of his personal estate, before such child can be 
entitled to share in the distribution under the 
statute, he must bring such provision into hotch- 
pot Stat. 22 and 23 Cha. 11. c. 10. And, 
though the heir^t*law is exempted by the statute 
from accounting for any land which came to him 
by descent, or otherwise, from the intestate, yet, 
any advancement made to him out of the personal 
estate must be brought into hotchpot by him, 
before he can share in the distribution. Fitz. 
286. And the same obligation extends to co- 
heiresses. 2 P. Wms. 240. 

But, though any advancement made by an intes- 
tate to any other of his children than the heir-at- 
law must be brought in hotchpot before they can 
claim distributive shares under the statute, yet, 
any settlement, by a freeman, of real estate on a 
child, or lands descending on a child not heir by 
the common law, but heir by special. custom, as 
by borough-EngUsh, will not exclude him from 
a distributive or orphanage share under the statute. 
1 Vem. 2; Forrest. 276. 
And money for the maintenance and education 
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of a childy which the parent is under a natural 
and moral obligation to supply, viz* such as money 
to defray a son's expenses at the universityy tra- 
velling expenses, money paid with a child on 
placing him or her out apprentice, and the like 
payments, will not be considered advancements to 
be brought into hotchpot either under the customs 
or the statute of distributions. 3 P. Wms* 
317, n. 

As this custom extends only to the wife and 
children of the deceased, if there be neither of 
these, his effects, by the stat. 1 Jam, II. c. 17, 
are to be distributed according to the statute of 
distributions. 

It was formerly doubted whether the will of a 
freeman of London could in any way operate on 
the widow^s or the orphanage part* But it seems 
now to be settled that, in respect to. the widow, 
the husband cannot, by any means, deprive her of 
her customary share ; yet, that she may before 
marriage agree to accept a jointure in heu of it, 
which will free it from the custom, Pvsey v. De^ 
bouvrie, 3 P. Wms. 320. Ives v. Metcalf, 1 AtK 
63. And, in respect to the children, the £sither 
cannot devise either their orphanage part or the 
benefit of survivorship between them ; but he may 
bequeath them legacies inconsistent with the disr 
tribution under the custom, which will put them 
to elect whether they will abide by the will or 
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take them under the custom. Morris y. Bur* 
rmghsy S^^A. 399. 

As to the custom of the province of York, it 
differs from that of London in only three material 
points : one is, that in the province of York the 
child's share is fully vested in him immediately on 
the death of his father, and, in case of his own 
death, will go to his representatives ; whereas, by 
the custom of London, it does not vest in him till 
the age of twenty-one : if, therefore, he dies under 
that age, whether single or married, his part will 
go to his surviving brothers and sisters. 2 Vem. 
558. But the survivorship of the orphanage part 
takes place only as to the orphanage to which the 
deceased was entitled by virtue of the custom; 
for, if he had, by survivorship, the share of any of 
his brothers or sisters, that goes according to the 
statute. Prec. Chanc. 607. And, should the 
intestate leave an only child, its orphanage share 
is, on the death of the intestate, immediately 
vested, and, in the event of the decease of such 
child, goes to the next of kin, according to the 
statute of distributions. 3 P. Wms. 318, n. (Q.) 
except such orphan is a femme covert, when it 
seems that her husband will, on her decease, be 
entitled to her share. 1 Vem. 88 ; sedvide Prec. 
Ch. 537. And, if an intestate leave an only child, 
the <^han may, though under twenty-one years 
of age, bequeath its orphanage part ; provided, if 

f3 
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a male, that he is .fourteen years of age, or, if a 
female, that she is twelve years of age. Off. of 
Ex. 213 ; Co. Lit. 89, b. n. 6. The third varia- 
tion is, that the real estate, whether it comes by 
descent or limitation in a settlement made in the 
father's marriage, and whether in fee or in tail, in 
possession or reversion, eiLcludes the claim to the 
filial portion, mider the custom* 4 Bwm. Ecc. 
Lawy 409. The other is, that, in the province of 
York, the heir at common law, who inherits any 
land, either in fee or in tail, either in possession or 
reversion, is excluded from any portion-of the per- 
sonal estate. Swinb. Test. 231. So, if the heir 
succeeds to any lands under his father's marrii^e. 
settlement, he is excluded from any filial portion 
under the custom. 2 Vera. 375 ; Smrib, Test. 
215. But the custom is construed strictly, and is 
held to apply to such lands only as devolve, to him 
in the character of heir at common law : so that, 
if he takes lands by purchase, (as under his father's 
will,) and not by descent, or if he inherits them 
as heir by borough-EngUsh, or if the estate to 
which he succeeds is copyhold, in either of these 
instances, he will be excluded from his filial poi^ 
tion. Swinb. Test. 216 ; 4 Bum. Ecc. Law, 465 ; 
Roper. Law of Hush, and Wife, 14. 

The provincial variations excepted, the customs 
appear to be substantially the same. 
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PART 11. 

A PLAIN AND PRACTICAL EXPOSITION OP THE 
LAW OF EXECUTORS AND ADMINISTRATORS. 

What is an JExecutorship, and what an Administror 
tar$hipf and the Distinction of those Offices^ 

An executor is a person to whom another en- 
trasts, by will^ the execution of the duty which 
he prescribes to be performed in such testament 
tary document. An administrator is a person 
appointed, by the ordinary, to distribute the pro« 
perty among the legal representatives of a party 
dying without having made any testamentary dis- 
posal of his personal property, or where a testator 
has made an incomplete will, by not appointing 
any executors, or by appointing persons incapable 
of acting in that office, or where the executors 
appointed refuse to act; and, further, to dischai^e 
those legal duties which the law imposes on 
executors, relative to their testator's property. . 

The particular distinction between the office 
and duty of executors and administrators is, that 
the power of an executor is founded on the special 
confidence and actual appointment of the de- 
ceased by his will ; but an administrator is merely 



108 LAW OF EXECUTOBB. 

the officer of the ordinary, prescribed to him by 
act 'of parhament, in whom the deceased had re* 
posed no trust at all, and whose power over the 
effects of the deceased arises from several statutes 
made for the purpose, and on whose death it 
results back to the ordinary to appoint another, 
who is then called an administrator de bonis non, 
that is, of the goods not administered by a former 
administrator. And, in such case, this admini- 
strator de bonis non is the only legal personal re- 
presentative of the deceased. 

A second distinction between the nature of the 
office and the extent of the duties of an executor 
and an administrator is, that, as the first derives 
his title fi:om the will, at the instant of the tes- 
tator's death, the property of the testator vests 
immediately in him on the testator's death ; but, 
as the latter derives his power only from the grant 
of the letters of administration, which, though it 
has relation to the time of the intestate's decease, 
does not vest the property in him till he obtains 
those letters. 

A third distinction is, that an executor is bound 
to perform the trusts of a will, which an admini7 
strator is not, imless where a testament is annexed 
to the letters of administration. And^ fourthly, 
an, executor is entitled to perform almost every act 
that is incident to his office before he proves the 
will; whereas, im administrator is incompetent to 
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exercise any of his functions till letters of admini- 
stration are issued; for his authority depends 
entirely on the appointment of the ordinary. 2 
Black. Comm, 503, notes to Williams's edition* 

Having shown the nature of an executorship 
and an administratorship, and the distinction of 
those offices, I shall proceed to point out their 
respective offices and duties; and, for the pur* 
pose of rendering the inquiry as clear as possible 
to the comprehension of the subject, shall dis- 
tribute it into the following subdivisions : — 

1. !Z%e Office and Duty of an Executor. 

2. The Office and Duty of an Administrator. 

3. The Functions and Duties applicable to both 

Executors and Administrators. 

4. Hieir Powers. 

5. Their Responsibility. 

1. The Offijce and Duty of an Executor. 

An executorship is either a general or special, 
or an absolute, a conditional, or a partial appoint- 
ment; and may arise either from express nomi- 
nation in the will, or by constructive appointment, 
as by the mere reconmiendation or committing to 
a person the charge of those duties which pro- 
perly belong to or are the province of an executor, 
or by any words or means which denote or infer 
the testator's intention to invest him with the 
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character. The appointment is general, where it 
extends to the whole of the testator's property ; 
special, where it is limited to a part of the assets; 
it i& absolute, where the executorship is appointed 
immediately, without any restriction as to the time 
of its taking place, its duration, or the subjects or 
effects over which it is to extend ; conditional or 
partial, when it is hmited to a given period after 
the testator's death, or where the appointment is 
to take place on the party obtaining his majority, 
or during the absence of a particular person. The 
trust may also be committed to two or more 
persons, who are then styled co-executors. 

The law, also, makes another distinction in this 
office, viz. a rightful executor, and a ivrongful ex- 
ecutor, called, in law, an executor de son tort; the 
former is appointed by the will of the testator ; 
the latter takes upon himself the office of executor 
by intrusion, by intermeddling with the goods of 

I 

the deceased, without being constituted by the 
testator or the ordinary. 

A wrongful executor is Uable to all the respon- 
sibility incident to an authorised executorship, 
without being entitled to any of the legal benefits 
and advantages of the office. Such a one cannot 
bring any action himself in rigljit of the deceased ; 
but is Uable to answer to the rightful executors, as 
abo to the creditors and legatees of the deceased, 
to the amount of the testator's goods which he 
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shall have improperly admimstered ; and will also 
be liable to an action, unless he delivers over the 
intestate's goods to the rightful administrator^ 
before a suit be commenced against him. In 
equity, however, he will be allowed all such pay- 
ments as a rightftd executor ought to have paid, 
unless, perhaps, on a deficiency of assets, the 
rightful executor is prevented from satisfying his 
pwn debt Off. Ex. c. 14. 

All persons are capable of being executors or 
administrators that are capable of making wills, 
and many others besides, as married women and 
infants ; nay, even infants unborn. But a disabi- 
lity or incapacity to hold the appointment may 
arise from the party's having been guilty of certain 
offences against the established religion, as being 
excommunicated, until absolution ; (2 Bum. Eqc. 
LooDj 222;) a native of a belligerent country, re* 
»ident there, or here without the King's license ; 
(3 Bojc. Abr. 6, 6 ; Bravdan v. Nisbett, 6 Term 
Rep. 23); or his defect of understanding, as if 
he is an idiot, insane, or blind and deaf; .3 Bcic. 
Abr. 7. But, by virtue of particular statutes, 
certain persons are incapacitated from being ex* 
ecutors or administrators: as, by the stat, 13 
WilL III. c. 6, persons holding official situations, 

ft 

barristers, 8ic. not taking the oaths prescribed by 
the statute. And where infants are appointed 
executors, they are, by the stat, 38 Oeo. III. c.37, 
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incapacitated from discharging the (unctions of 
the office till they have attained the full age of 
twenty-one years. Where they are appointed sole 
executors, administralion is granted, with the wiU 
annexed, to their guardian, or such persons as the 
spiritual court think fit But, though an iniant 
is disqualified by this statute fix)m acting till of age, 
it is clear, fiom the terms of the act, that, where 
he is appointed joint executor with one of full age, 
he may undertake the duties of an executor when 
he arrives at the age of seventeen. 

But, although a person is appointed an executor, 
he may renounce the executorship ; nor can he be 
compelled to undertake the office, unless he has, 
afler the death of the testator, intermeddled with 
the estate of the deceased, and done those acts 
which are proper for an executor; as paying the 
debts due fi'om the testator, or receiving any debts 
due to him, or giving acquittances for the same, 
or other such like acts ; or that he has taken the 
usual oath, or, if a quaker, made the usual affir- 
mation. But the merely doing acts of necessity, 
prudence, or humanity, as looking up or preparing 
an inventory of the goods, or burying the deceased, 
or providing necessaries for his children, or feeding 
his cattle, or advancing money to pay his debts 
and legacies, will not amount to such an inter- 
meddling or interference as will create the respon- 
sibility of an executor, and render a person hable 
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to the consequences of being an executor in his 
own wrong. And it has been decided, by the 
Court of King's Bench, that, if executors neglect 
to give order for the funeral of their testator, 
having sufficient assets for that purpose, any in- 
different person may bury the corpse, and the 
executors are Uable to him for the expenses in- 
curred suitable to the testator's degree and cir- 
cumstances. 

An executor, as has been just said, either accepts 
the appointment, or renounces probate. If he ac- 
cepts the office, as his authority is derived from the 
will and not from the probate, and is completely 
vestedinhimatthe instant ofthe testator's death, he 
may, immediately on the death of the testator, with- 
outthe necessity of obtainingprobate, that is,,provii]^ 
or authenticating the will in the Spiritual Court, 
legally undertake and discharge almost every act 
which is incident to his office: thus he may fully 
possess himself of his testator's property, and, for 
that purpose, may enterthe house of the heir,sothat 
the entry be made in a peaceable manner,, and not 
by force, and remove his testator's effects ; he may 
pay debts owing from, and receive and release the 
debts owing to the estate ; he may sell and other- 
wise dispose of the testator's personal property ; 
he may assent to or pay legacies ; he may arrest 
a debtor to the estate, and may commence actions, 
though he cannot declare therein before probate. 
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Off. Ex. 64; 11 Fin, Ahr. 203. If he refiises 
to act, he must appear before the ordinary, either 
personally or by proxy, and renounce probate ; if 
the appearance be made in person, he must take 
an oath that he has not meddled with the effects 
of the deceased, and will not meddle.with them 
to the injury of the creditors; and his renunciation 
being entered and recorded in the Spiritual Court, 
administration will be granted by the ordinary, 
with the will annexed. If he refuses to appear on 
citation, he is hable to an excommunication for 
the contempt. 

Where two or more executors are appointed, 
it will be sufficient if the will be proved by one 
of them ; but they must all duly renounce, either 
expressly or virtually, before administration, with 
the will annexed, will be granted. But where one 
or more of several executors have renounced, and 
the will has been proved by the others, as the 
renunciation is not a peremptory act, those who 
refused may, at any future time, retract their 
I'enunciation and administer. ItoU. Ahr. 907; 
H€fwe and Downs y.L(yrd Petre, 1 Salk. 311. 
And they may assume the execution of the 
will afler the death of their co-executors, in prefe- 
rence to their executors. 1 1 Vin. Abr. 88. It 
must, however, be recollected, that executors re- 
vising to act must be joined in all suits where the 
executors who have proved are made. plainti£fe^ 
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because they are all privy to the will; though it is 
not necessary where they are defendants, because 
the plaintiff in any acticm against them is not 
bound by law to take notice of any but those who 
have proved the will. 

The interest vested in an executor, by the .will 
of his testator, may be continued and kept alive 
by the will of the executor. Hence the executor 
of an executor is, in law, the executor and repre- 
sentative of the origitial testator, and so on, 
through any number of successive executorships ; 
but the executor of an administrator, or the ad- 
ministrator of an executor, is not the representa- 
tive of the original testator or intestate; and, 
therefore, where the representation irom executor 
to executor is interrupted by an administration, 
administration must be granted afresh of the 
goods of the deceased, not administered by the 
executor ; and the person so appointed is called 
an administrator de bonis nan, that is he under- 
takes the administration of such property that 
remains undistributed. This administraticm of 
goods un-administered is usually granted to the 
residuary legatee, in preference to the next 
of kin. 

2. The Office and Duty of an Administrator. 

When a person dies intestate or without a will, 
the Stat, 31 Edw.IIL c. 11, provides that the 
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ordinary shall depute the nearest and most lawful 
friends of the deceased to distribute the property 
among his legal representatives, and they are 
thereby put on the same footing in regard to suits, 
and to accounting, as executors appointed by the 
will. 

So, also, if a testator makes a will without 
naming any executors, olr if he names persons in- 
capable of acting, or all the executors named 
refuse to act, or that. they have died in the life 
time of the testator, administration must be grant- 
ed, with the will annexed, to some other person. 
But, as these temporary administrations are not 
within the statute 31 Edw, IIL there is no neces- 
sity for granting them to the next of kin, but they 
are generally granted to the residuary legatee, if 
there is one, 11 Viru Abr. 90; 1 Roll Abr. 907. 
But besides this general form of administration, an 
administration may be limited or special.* Tlus, 
specific effects, as a term of years or other distinct 
and described chattel, may be entrusted to one's 
care, or the effects of the intestate in another 
country or place, while the rest of the effects 
in this country, are entrusted to another in- 
dividual. 

* A special administration is sometimes of the greatest im- 
portance ; as where an assignment of a term of years is neces- 
sary to be obtained, in order to protect the inheritance of a 
purchased estateu 2 Roh. on WiUs, 191. 



* 
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Administration may also be in various other 
ways ; for specific purposes and for limited uses, 
as durante minori atate, that is, during the mi- 
nority of the next of kin ; durante absentia, that is 
during the absence of the executor out of the 
kingdom ; or pendente lite, that is, during the pen- 
dency of a suit in the ecclesiastical court, con- 
cerning the validity of a will, or till the executor 
comes in; or to gather in outstanding terms, 
&c;; all which administrations cease as soon as 
the consideration ceases on which they were first 
granted. 

But where a person dies wholly intestate, with- 
out making either will or executors, it is, as has 
been just said, provided by statute 31 £!dw. L 
c. 11, that the ordinary shall depute an executo- 
rial power to the nearest and most lawfiil friends 
of the deceased to administer his goods; and 
these are interpreted to be the next of blood to the 
intestate, not being under any legal disabihty. 

These administrators are, by the same statute 
also, put upon the same footing, with regard to 
suits, and to accounting, as executors appointed 
by will* The statute 21 Hen,VIIL c. 6, enlarges 
the power of the ecclesiastical judge a Uttle more ; 
permitting him to grant administrations either to 
the widow or the next of kin, or to both of them, 
at his discretion ; and where two or more persons 
are in the same degree of kindred, the statute 
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gives the ordinary the election to accept which he 
pleases. 

The rules for ascertaining who are the next of 
bloody or, as it is usually called, the next of kin, 
are as follow : — 

1. The ordinary is compellable to grant admi- 
nistration of the goods of the wife to the husband, 
or his representatives, {llVin,Abr, 92); and of 
the husband's effects to the widow, or next of kin, 
or to both, at his discretion. Ibid, 71. 

2. That, among the kindred, those are to be pre- 
ferred who are the nearest in degree to the intes- 
tate ; but, of persons of equal degree, the ordinary 
has the privilege of election, or a part to one and 
a part to another. If the widow renounces, chil- 
dren are entitled to the administration, or other 
next of kin to the intestate, in preference to credi- 
tors. Ibid. 

3. That this nearness or propinqtdty of degree 
shall be reckoned according to the computation of 
the civilians, and not of the canonists."^ Therefore, 
in the first place, the children, or, on failure of 
children, the parents of the deceased (first the 

* T%e difference olT tkese modes of computatioiK is, that, 
according to the computation of the civil law, the several de* 
grees are numbered from the testator himself; while, according 
to the rule of the canonists, they are computed from the 
common ancestor, a computation adopted by the law of Eng- 
land in the descent of real estates* 
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ftther, then the mother) are entitled to administra- 
tion; both which are indeed in the first degree, 
but the children are allowed the preference. 

1 Vin. Abr. 91. Then follow brothers, whether of 
the whole or half blood, grandfathers, uncles, or 
nephews, and the females of each class respec- 
tively. But on failure of all these, the cousins of 
the intestate are entitled to administer. Rela- 
tions by the &ther's and mother's side are equally 
entitled, provided they are in equal degrees. 

2 Rob. an Wills, 187. 

4. The half blood is admitted to the adminis- 
tration as well as the whde, for they are equally 
of the kindred of the intestate, and only excluded 
from the inheritance of land on feudal reasons. 
Therefore, the brother of the half blood will ex- 
clude the uncle of the whole blood ; and the ordi- 
nary may grant adnunistration to the sister of the 
half or the brother of the whole blood, at his 
discretion. 

6. If none of the kindred of the testator wiH 
take out administration, a creditor may do it. And, 
by Stat. 38 Geo. IIL c. 87, s. 4, if at the end of 
twelve months from the death of a testator, the 
executor, to whom probate shall have been granted, 
is residing out of the jurisdiction of the king's 
courts, a creditor may, on application, obtain 
letters of administration, for the purpose of having 
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his demand satiBfied out of the assets of the tes* 
tator. Andy by section 7, the same powers are 
given to an administrator durante absentia, as 
are invested in the administrator 4'^onte minori 
(Btate* 

6. If the executor refuses or dies intestate, ad- 
ministration may be granted to the residuary 
legatee, in exclusion of the next of kin« 

7. And lastly, the ordinary may, in defect of 
all these, commit administration (as he might 
have done before the statute 31 Edw. III. c. 11,) 
to such discreet person as he approves of; or he 
may (in these cades as well as in that of an 
executor's refusal) grant to any one letters to 
collect in the effects of the deceased, which 
neither makes him executor nor administrator^ his 
only business being to keep the goods in his safe 
custody, and do other acts for the benefit of the 
persons entitled to the property of the deceased. 

The Ecclesiastical Court wiU, where the execu* 
tors are not resident within the province, also 
grant administration to their attorney ; and where 
^e assets are under £20, even though they are 
resident within the province. 

Where a person dies intestate, without kindred, 
the king is entitled to the personal property as 
administrator. But in the case of a bastard, it is 
now usual for the crown to grant administration 
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to some rielation of the bastard's fether or mother, 
reserving a tenth part, or some other small portion, 
by way of preserving its rights. 1 Woodd, 398. 

Where a married woman is entitled to be admi- 
nistratrix, she cannot administer without her hus- 
band's consent, because he must enter into the 
adminstration-bond, unless it can be shewn, by 
affidavit, that he is abroad or otherwise incompe- 
tent; in which case a stranger. may join in the 
administration-bond in his stead: but in either 
case the administration is granted to her alone, 
l\Vin.Ahr.%b. 

Where the right to administer is vested in an 
infant, administration is granted of th^ testator's 
effects until the infant. attain his full age. 

The mode of calculating the degrees of rela- 
tionship in the lineal and collateral Unes, is by the 
following 
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Mtm, The. above tdble, which, iis coiii|)ttted to 
the sixth degree^ is extracted from Toll&b's 
" Law of Executors." 

The mode of ascertaiiuDg ori computiag the 
degrees of lineal consangainity^ according to the 
above table, is to calculate the number of squares^ 
either upwards or downwards^ from the square 
denominated the Propositus in the table, to the 
aqctarer implying the rdb^ionship of the party, 
re&oniog one degree ht each person^ in the as- 
oenuiing or descending process^ Thus, if you wish 
ta ascertain in what degree his great-grandson, 
oehis greatrgrandfaihsTf is related to the intestate, 
by oalcalatiiig the squares either upward or 
dsnmiymrdfly aaUie.Qafie:may be» you will ascertain 
the degree, of rektimiship, and thus you will find 
that his great grand&iher is related to him in the 
fouJdih degree^ and his great grandson in the third 
degi^e* 

Bui. when the degjriaesiof relation^p are to be 
caJkukiAed in the cottateral line» the method then 
iS;tO: ascend, from the Propositus to. the square, 
braacjiiwg off in the line, w^ich: conteina the rela- 
tionsbip, the degrecL of which, you wish^to ascer- 
taku Thus> if j you, wish to ascertain the degree 
ilk .which his: seecmd. cousin is related to the intes- 
tate.: from the: Propositus ascend to the father, 
which is one degree^; from, him to the grand£tther ; 

g2 
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then to the great grandfather, who is the common 
ancestor of the intestate, and his second consin, — 
and who is in the third degree to them both ; and 
then count the degrees down the obtique line to 
the square denoting the relationship, the degree of 
which you wish to ascertain; by which process 
you will find that his cousin is related in the sixth 
degree to the intestate. 

All persons who are capable of being executors 
may be administrators. There are, however, more 
legal disqualifications which may render a piarty 
incapable from holding the office of an administra- 
tor, besides those which would disable him from 
acting as an executor : as attainder of treason or 
felony, outlawry, imprisonment, absence beyond 
sea, bankruptcy, and almost every species of legal 
disabiUty. 4 Bum. Ecc. Law. 233. 

No person can legedly act as an administrator, 
until the ordinary has granted letters of adminis- 
tration to him for the purpose ; and, unless in 
special cases, as where the property of the testator 
is of a perishable nature, letters of administration 
are not granted until fourteen days after the death 
of the intestate. Ibid. 242. But, by the stat. 55 
Geop III. c. 184, s. 37, if a party administers, and 
omits to take out letters of administration, within 
six months after the intestate's death, or within 
two months after the determination of any suit or 
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dispute (if there be any) respecting the right to 
such letters of administration, he forfeits £100, 
and £10 per cent, on the duty. 

When a party applies for letters of administra- 
tion, he must swear that, as far as he knows and 
believes, the deceased made no will, and that he will 
truly administer the personal property of the intes- 
tate, and make a true and perfect inventory of all 
his goods and credits, and exhibit the same into 
the registry of the spiritual court at the time as- 
signed him; and render a just account of his 
administration when lawfully required. He must, 
also, pursuant to the stats. 21 Hen.VIIL c. 5, and 
22 and 23 Cha. IL c. 10, enter into a bond, with 
sureties, to the satisfaction of the ordinary, for 
duly administering the intestate's effects; and 
shoidd he neglect the requisitions of the bond, he 
may, with the permission of the ordinary, be sued 
by any of the creditors, or next of kin to the 
deceased. 

3. The Functions and Duties applicable to both 
Executors and Administrators, 

The general rules of law which prescribe the 
duties of an executor and administrator are very 
similar in their application ; except, first, that the 
executor being appointed by will is bound to per- 
form the trusts thereof, which an administrator is 
not, unless where the will is annexed to his admi- 
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n]stnition/&nd 4limlie differe -stifl kss from «n 
executor ; and^ Becondly, 'Aet, as aai ezectttor 
derives all his title from the wH, wad, as Jiis 
intereBt is .completely vested at tiie instant of the 
testator's death, as u jconsequence, he is entitled 
to do several tthings before he proves the will, bat 
that an adminiBtrator can do nodiing till letters of 
administration are granted him; for the former 
derives iiis poveer from the will, and not from Ae 
pvobate; Ihe latter owes his entirely to tiie ap- 
pointment of the ordinary, and therefore requires 
die sanction of the 'Spiritual Court to give Mb a<StB 
validity. 

The first thii^ necessary to be done by an eicecvr 
tor or .administrator, is to bury the deceased in a 
manner suitable to his rank iniife, and the edtate 
which he has left behind him. In strictness, no 
funeral expenses are -allowed against creditors^ be- 
yond £5.; ibut wbne there are assets, the allowance 
is according to the station of the deceased. 

The next duty, after having obtained a suffi- 
cient knowledge of Ihe testator's affairs, is to 
prove the will, or iBwear to the value of his personal 
effects. He moreover swears, i^t llie writing ^ex- 
hibited contams, to 1^ best of his fano^odge and 
belief the last will and testament of the deceased; 
and that he will truly perform the same, by poyiag 
first the debts, and then the legacies, as fair as the 
goods, chattels, and credits, wall vxtend, and the 
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law cliargfe him^ Wiki thsit lie will make inventory, 
dnd tender a ju^t ^coimt when required, Sic. 
The fun amount of the testatdr'fir property must, by 
the SSih section of the stat 66 O^. HI. e. 184, 
be sworn to, without deducting, as has been before 
said, the debts which he may owe ^ toid for this 
purpose, ^ it is necessary that an estimate of the 
deceased's property, whether former securities, or 
whaler oflier description, should be as near the 
exkct value as possible; because, if, in the course 
of the administration, the iassets should poduce 
more or less than the sum sworn to, the total of 
the residiiaiy accoiM to be passed at the stamps 
oSce wifl amount to a higher or less sum ; in 
which ca^e it will be necessary to apply for an 
alteration oji the stamps, pursuant to the direo^ 
tions of the statute. 

This is called proving the will, and is generally 
effected by application to a proctor. The probate 
may be fiued out immediately after the decease of 
the testator, or at any time optional to the execu- 
tor or admiiiistrator, witbiA the space of six calen* 
dar months from the testator's decease^ And to 
prevent delay in the iadministmtion of the tes- 
tator's effects, it is provided by the stat. 65 
'Geo HI. c. 184, s. 37, if any person takes posses- 
ion of, or administers the personal estate and 
effects of the deceased, vrithout obtaining probate 
of the will, or letters of administration, vrithin six 
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calendar months after the decease, or within two 
months after the determination of any suit or dis- 
pute respecting the will, which shall not be ended 
within four calendar months after such decease, he 
forfeits £100, and £10 per cent, on the stamp- 
duty payable on the probate or administration* 

The proof may be either in the common or the 
solemn form : the first method consists in present^ 
ing the will before the ordinary, or his deputy, on 
the oath of the executor, and on proof of the hand- 
writing cf the tedtator, by the evidence of two 
persons acquainted with its character from having 
seen him vmte. This is the conunon form of 
proving of a will. But as the vaUdity of a will sq 
proved may, at any time vnthin the. space of thirty 
years, be. disputed, it becomes necessary, if it. is 
apprehended that such dispute is likely to. arise, 
to. have the will proved and established ia the 
solemn way or form : in. which case the executor 
must cite, the person who would be interested 
under an intestacy to be present at the proof 
thereof.. Two witnesses must then be sworn and 
examined on interrogatories administered by the; 
adverse party, who must be able at least to 
depose that the testator declared the writing pro- 
duced to be his last vnll and testament ; unless 
where the will wa^ written by the testator himself, 
and then the evidence of one witness, who can 
ftttest the feet of the. identity of the will^ wiU 
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suffice. And then^ if no adverse proceedings are 
instituted within the term limited for appeals, the 
will is liable to no future controversy. 3 Bac. 
Ahr. 40; 4 Bum. Ecc. LaWy 207; 2 BU. Comml 
Notes to Wms^s edition. 

Where executors reside at a considerable dis- 
tance from the court in which the will should be 
proved, and they are unable to attend at such 
court, they may, by sending to a proctor the name 
and description of the testator, the place of 
his residence, the names of the executors, and 
those of two clergymen, be sworn by commission. 
The commission is directed to the two clergymen 
for this purpose, and when executed, and returned 
to the proctor, with the original will, the probate 
will be sent down to them. 

The probate may be applied for either to tl\e 
Prerogative Court of the Archbishop of Canter- 
bury, or of York, or of any bishop, according the 
nature of the case. But as a probate granted 
under the seal of the Prerogative Court of the 
Archbishop of Canterbury has the effect of ex- 
tending to the recovery of property wherever situ- 
ate in England, it is preferable to obtain it in that 
court : probates granted in the other courts being 
limited to the property in the particular diocese. 
In general, probates can only be granted in the 
court of the ordinary or metropolitan; where, 
however, courts-baron have exercised this privi- 

o3 
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lege from time inmemonal, they are entitied to 
it. Salk, 41. Soy also, in some boroughs, the 
probate of the^wilb of the buigesses may, 1]y cus* 
torn, belong to ilbe mayor, in rei^ct of lands de* 
visable within such borough ; though still, as to 
personal property, the will must be proved before 
the ordinary. 

If all the goods of the deceased be within the 
same jurisdiction, a probate is to be made, of ad* 
ministration taken out before the ordinaiy, cmt 
bishop of the diooese where the deceased fived ; 
but if the deceased had iana mOabiliaf tiiat is, 
personal property {whether goods or debts) bf the 
vahie of £6, except where the amount is varied by 
particular custom, as in London, wh&fe they must 
amount to £10, (3 Bac. Abr^ 37,) in several die- 
ceses or jurisdictions, or peculiars within the same 
province, the will must be proved, or administra- 
tion taken out, in the prerogative or metropolitan 
court of the province in which the deceased died, 
by way of special prerogative* 4 Bum, jSSqb. 
Law, 234. And if the bona notabilia lie in diflfe* 
rent dioceses of different provinces, administratian 
must be taken out in the archiepiscopal court of 
each province. 3 Bae. Ahr* 36. But if they lie in 
one diocese of each province, administration may 
be granted by the bishop of each diocese, of such 
bona notabilia as are within his jurisdiction* 

Bonds and other specialities are bona notabiUa 
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m the diocesJB where they happen to be at tiie 
tune of the death of the intestate ; but ^mple 
oontiact debts and Securities are such only in 
the diocete ^fdiere the debtot Ihen resided. 3 Bac. 
Air.ai; 11 VitL Abr. 90. 

When the will is proTed, the original knust be 
deposited in the registry of the ordinary, and a 
copy thereof is made upon parchment, under the 
seal of the ordinary, and ddivefed to the executor 
€it administrator, together with a certificate of its 
haviiig been proted before him: and this is called 
t&e probate. 

In defect of any will, the person entitled to be 
administrator must also, at this period take out 
letters of administration, under the seal of the 
ordinary ; whereby an executorial power to col- 
lect and to administer, that is, to dispose of the 
goods of the deceased, is vested in him. 

An administrator swears that the deceased 
made no will, to the oest of his knowledge and 
belief, and that he will truly administer the goods, 
and fender a just account when required. And he 
exiters into a bond with two or moi*e sureties, to 
render a true and perfect inventory within twelve 
months into the registry of the Spiritual, Court, 
and to divide the residue according to the Statute 
of Distributions ; and that should it appear that 
the deceased left a will, the letters of administra- 
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tioQ shall, on the exhibition of such wiU by the 
executor in court, be rendered into court* 

After obtaining the probate, or letters of admi-. 
mstration, the executor or administrator must 
immediately proceed to make an inventory of all 
the goods and chattels, whether in possession or 
action, of the deceased ; which, if required, must 
be deUvered to the ordinary on oath, in the pre-, 
sence of two credible witnesses ; and to which, if 
so deUvered, no creditor is at hberty to object^ 
But even before probate, or letters granted, he 
may lawfully perform every act that i^ incideijit tq 
his office. 

4» The Powers, Rights, and Remedies of Executors 

and Administrators. 
As the executor, by virtue of the will of the 
testator, and the administrator,''^ by virtue of his 

* In the extent of the powers of an administrator a materia^ 
distinction subsists in the payment of debts and legacies; 
as whether it is general, or special and particalar, or whether 
appointed by the ordinary, or with the will annexed. The 
interest of a general administrator, whether appointed by the 
ordinary, or with the wiU annexed^ in consequence of the 
testator dying without appointing an executor, is similar to, and 
commensurate with that of an executor, in regard to the col- 
lection of the effects and payment of the debts of the deceased. 
And the case is the same in respect of particular and special ad- 
ministrations, for specific purposes and limited uses, as where 
the administration is granted for a limited time, whether durante 
minoritaie, durante absentia, or pendente lite, or in whatever other 
form, or whether it is limited to a particular object, or for a spe- 
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administrationy are to collect in the goods and 
chattels of the deceased, whether real or personal, 
in possession, as ready money, money in the 
funds, goods, cattle, stock on farm, or in trade, 
&c., or in action, as debts owing to the deceased, 

cial time, for the powers of these restricted administrations 
are similar to those which Test in the executor or general 
administrator, so long as they last. This is the geaeral law 
respecting the payment of debts. But, with respect to the 
payment of legacies, a difference subsists in regard to whether 
the administration is granted with the will annexed, or by 
Tirtne of the ordinary's power, in consequence of the intestacy 
of the deceased. In the first case, the administrator is to 
proceed by the same rules, and has the same duty to perform, 
in respect to the legacies, as an executor. But an admini- 
strator, appointed in consequence of the intestacy of the 
deceased, is to proceed in the distribution of the intestate's 
property, after the funeral and testamentary charges and debts 
are paid, in the distribution of the surplus property, according 
to the proTisions of the Statute of Distributions, and the 
particular customs of London, York, and Wales. 

The preceding paragraph consists of one of the Notes to Mr. 
WiUianu^s Edition qf Blackatone's Commentaries. As an act of 
justice and courtesy for the great obligations I have been 
under to that edition, I conceive it but right to give all the 
publicity in my power to an able and an ingenious critic's 
declaration that, ** it is the only edition extant of that ad- 
mirable work, in which the numerous errors and mis-state- 
ments of the learned and eloquent Judge are corrected, and 
that it is the only one edited in the philosophical manner and 
spirit of the author, and in which the annotations bear any 
similitude to the Commentaries, in the essential points of 
elegance and perspicuity of diction, philosophical illustration, 
and varied and extensive erudition*" 
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sdturitieB fot money, &c., fliey have large powers 
a&d interests conferred on ^beok by law, b^ng the 
jrepresentatives of the deceased, and having the 
same property in and right to his goods as tii6 
deceased had when living, and the same remedies 
to recover them. 

And, for this purpose, they may enter peaceably 
into the house of the testator, ronove all his 
goods, and possess themselves of all specialties, 
writings, and other securities relating to the per- 
sonal estate -of the deceased. But they must not 
break open inner or outer doors, or boxes con* 
taining such deeds, 8ic. : if open, or the key be 
in them, they are, however, empowered to enter 
and remove the property belonging to them in 
their representative character. 

m 

The different kinds of property to which an 
executor is entitled aJ'e*— 

All chattels real, that is, terms for years, though 
determinable on lives, all reversionary interests iti 
sudi terms, mortgages, next presentations to 
churches, estates by statute-merchant, statute 
staple or elegit, property in the colonies abroad, 
and all personal chattels whatever ; these vest in 
an executor or administrat(H', and are to be admi- 
nistered by him as the aissets of the testator. 
il Vin, Abr. 171. Within the description of 
personalty are included all property in the stocks 
or jfunds, literary and patent property, all debts 
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and personal contracts, or other legal dioses in 
action, as well as equitable ri^ts in personalty, 
future conditional interests in chattels, all things 
which have become personal by severance fraa 
freehold, and all emblements of the land. 

But though all chattel interests vest in the 
personal representative on the death of his t^r 
tator, yet, where jsuch interests, as w^bU as all 
rights in moveables, heir-looms, or muniments, 
are annexed to or form part of, or are consolidated 
with the ii^eritance, the rule of law is, that they 
shall accompany it and descend to the heir. 
11 Vin,Abr. 240. Thus, where rent accrues due on 
^ lease for life, or years, after the death of the tes- 
tator, (3 JB€u:. Ahr, 62 ;) or the testator's dying on 
(^ day on which rent was due ; {Co.Litt 202, n.) 
in both cases, the tent belongs to the heir, and 
not to the eJcecutor. But the executor is entitled 
to a rateable proportion of the rent due on the de- 
mise of an interest for life, where the lessor dies 
between the days of payment. 1 1 Geo. 11. c. 19. 
And many things which are affixed to or are growing 
upon the freehold, and which, while so affixed, or 
growing, ate part of the freehold, and, consequently, 
belctfig to the heir, become personal by separation, 
or severance, during the life of the testator. Thus, 
timber, trees, or the loppings thereof, corn, hay, 
or grass cut, become personal by the separation, 
and belong to the executor or administrator. 11 
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Vin. Abr. 175. So tithes set out after the death 
of the owner pass to the executor. 3 Bac. Abr. 
65. And all emblements which are raised by 
manual labour, or human exertion, as grain, com, 
hops, safiron, vegetables, all garden stuff, and 
other annual productions in which art and industry 
must combine with nature, in order to ensure their 
production, belong to the executor. 

And such goods and chattels, when recovered 
by the executor and administrator, will be assets 
in their hands to make them chargeable to cre- 
ditors, legatees, and the kindred of the deceased, 
as far as the value of such goods and effects ex* 
tends, in the proportions and according to the 
following rules. 

The executor or administrator must first pay the 
debts of the deceased; and in payment of these 
he is bound to observe the rules of law, which 
give a preference to them accordingly as they are 
differently secured ; for, otherwise, in case there 
should be a deficiency of assets, and he pays 
debts of a lower degree first, he will be obliged to 
answer those of a higher nature out of his own 
estate. But it is to be observed that the payment 
of debts, according to their priority, applies only 
to legal. assets, that is, such effects of the tes- 
tator as can be recovered at common law. Lewin 
V. Oketey^ 2 Atk. 60. 

First, then, he mi;ist pay all necessary funeral 
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charges, the expenses attendant on proving the 
will, or granting letters of administration, and 
other necessary expenses incurred by the execution 
of his trust. 2. He must pay debts due to the 
King, on record or specialty. 3. Such debts as 

• 

are, by particular acts of parUament, directed to be 
preferred to others ; as money due from overseers 
of the poor for rates collected by them and not 
paid, and money due to the post-office for letters. 
4. Debts of record, as judgements, (if properly 
docketed or entered according to 4 and 6 Will. §f. 
Mary J c. 20;) debts due under a deciree.of a court 
of equity, statutes and recognizances; and debts 
due on mortgage: all which debts carry interest 
to the time of payment, as do also debts due on 
bond. 5.^ Debts, due on special, contract, as for 
rent in arrear, and debts due. on bonds, covenants, 
or other instruments imder seal. But if such 
bond, &c. be proved to have b^en entered into 
without any good or valuable consideration, in 
equity it will be. postponed to simple contract 
debts. And, lastly, debts on simple contract, viz. 
debts arising by notes unsealed, or verbal promise, 
as well where the deceased has really promised, 
as where the law will imply that he has, as for 
goods bought, &c. and among these simple con- 
tract debts, wages due to servants are to be first 
paid^ 
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Among debts of eqtial degree, executors and 
tdministratoYB Bxe allowed to pay themselves tiieiV 
whole debt fitst 10 Mod. 496. But they are 
not allowed to k^etain their own debt to the pre- 
jttdiee of those of a higher degree. Ndther (ian 
ftn teecHtdr or administrator retain his own debt 
in preference to that of his co-executor or c6- 
adminjstmtor, of equal degree^ but- both shall be 
dischargecl in equail |>roportion. 3 Bla. Coma. IS. 

if no suit is commenced against ietn executor or 
administralcv', he may pay any one creditor, of 
ec^ual degi^e, his whole debt, though he should in 
consequence not have a sufficiiency remaining to 
Masty the nest; for, till a suit is conimenced, he 
has W legal notice of the debt, (J>W^ ^'^^) except 
d^^ts due on record, which he is bound to taSte 
ndtlce of Wtthoot 6uit commenced. 2 Vem. 88. 
And although ^xecutots and administralors aire 
Inquired to pay debts acccHding to their priority, 
yet, if they have had no notice.of debts due upon 
bted or other specialty, they may pay a simple 
contract debt before a debt of specialty. 2 jBiet&. 
Ahr. 43. But such payments should rxfit be 

* Where an action is brought by a crediUnr of the testator 
against the eskeentor, the other creditors may pieveiit the 
payment, and. consequently the unequal distribution of the 
assets, by filing a bill in a court of equity against the executors 
for an account. 
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made with such predpitance ab not to leave tune 
to specialty cieditors to give notice of their debts; 
for unB^asonable haste would be evidence of fraud* 

And it has been held that, even after notice, an 
^scectttor or administrator may still, by confessing 
judgiement to other creditors, of the same degree, 
give them a preference. Vai^h.S9, But this 
judgement confessed must be before plea. 

Pending a bill in equity against an executor, he 
may pay any other debt of a higher nature, or of 
as high a nature, wh^e he has legal assets; but, 
where there is a final decree against aa executor, 
if he pays a bond, it is a mispayment; fi>r a 
decree is in nature of a judgement 2 Salb. 607. 

Should the executor or administrator fuod the 
assets of the deceased Tery muc^ encumbered 
with debts, so as to tender it unsafe &r hiib to 
administer them of his own discretion, he may 
apply to a court of equity to have ihem arranged 
according to their real priority* 1 Vem. 37. 

With respect to the application of the different 
funds of a testator's estate, in payment of his 
debts, it is to be observed that the personal 
estate of a t^tator shall, in all cases, be primarily 
appUed in discharge of his debts, unless he, by. 
express words and manifest intention, exempts it, 
and charges his real estate wilh the paym^it 
thereof. 1 P. Wm. 294. 

And, on the principle of the personal estate 
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being the proper fund for payment of debts^ a 
mortgage made by the testator must be dischai^ed 
out of the personal estate, provided there is suf- 
ficient to pay the rest of the creditors and legatees. 
But, though a mortgage is personal in its creation, 
yet, if it has been contracted by another, and by 
the testator or intestate himself, it is payable out 
of the real estate, for the personal estate has 
received no augmentation thereby. Perkins v. 
Bayntumj 2 Ibid. 664, in notis. 

Where there are only equitable assets, which is 
when a testator leaves his real property to trustees 
or executors for the payment of his debts, they 
are distributable to all the creditors, of whatever 
degree, in the same proportion; for, in equity, a 
debt by judgement or simple contract is equal. 
Ibid, 416. And even creditors whose demands 
are barred at law by the statute of limitations will 
be let in. 2 Vem. 141. 

It being the object of a court of equity that 
every claimant upon the assets of a deceased 
person shall be satisfied as far as such assets can> 
by any arrangement consistent with the nature of 
the respective claims, be applied in satisfaction 
^ereof, it has been settled that where one 
claimant has more than one fund to resort to, and 
another claimant only, one, the first claimant shall 
resort to that fund on which the second has no 
lien. 2 Atk. 446. And, therefore^ if a specialty 
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creditor, whose debt is a' lien on the real assets, 
has received part of his debt out of the personal 
assets, he cannot receive out of the equitable fund 
till the simple contract creditors have been paid a 
portion of their debts, out of the real assets, equal 
to what the personieil estate has been exhausted in 
payment of the specialty creditor. Oalpin v. 
Hencock, 2 Ibid. 436. 

Creditors on specialty, where the deceased has 
bound himself and his heirs, may resort to the 
heir, or to the executor or administrator, at their 
option ; but if, by having recourse to the personal 
estate, it is so iar exhausted as not to leave suf- 
ficient for the payment of the simple contract 
creditors, as also the legatees, equity will enable 
these to recover from the heir the amount of what 
the specialty creditors had so taken from the 
personal fund. I Ves* 312. 

It is the primary duty of the executor to pay 
his testator's debts; and for this purpose the assets . 
must be first applied ; but, as soon as the debts , 
are all hquidated, or discharged, the payment of 
the legacies next claim the executor's attentibn. 
These are to be paid by the executor or admini- 
strator, so far as the effects which remain after 
paymient of the debts will extend; but he may not 
give himself the preference in this case, as he may 
in the case of debts, (2Vem. 434,) but shall have 



142 J^AW OF £XECVTOAa* 

an equal proportbii with the r^ q£ the legatee^. 
CboM^Eefu 364. 

If an escecutqr pays, one legacyi. tut itis a^presr 
aunption that he is possessed oft assets: ssifficient 
to pay all Ihe l^acies, should there be any>de&* 
ciency of assets, he must, if solvent, make up the 
deficiency out of his own estate ; and the court 
will not permit him to bring a biQ to compdL*.the 
legatee, whom he voluntarily paid, to refund, (2 
P.Wms. 292;) unless he has paidthelegaeyiby 
compulsion, as where the legatee has recovefed 
by decree, (2 Vem* 206;) or if debts of which. he 
had no notice before the legacies were paid,, are 
chimed after the assets are distributed. 1 Chan. 
Cos. 196. 

For the recovery and protection of the rights 
and interests which the law confers on an executor, 
or administrator, (for their legal remedies are cor- 
responding and co-extensive,) he is^ invested with 
adequate means. To whatever actions, the testatov 
might have been entitled, to en£>rce the perfcamr 
aace of personal contracts, or to recover* fi»s 
injury or damage done to his personal estat^^/ A^ 
same the executor or administrator is^ competent 
to bring in his representative capacity* ibid 
where executors or administrators are fdaintifiB 
in their representative capacity, they^pay nocosts^ 
either on a nonsuit or verdict, unless they fail in 
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their suit through m^pleadmg, grofis. miBOonduGt, 
Of: ivUfiil default. 

They may release and take a zdease, pay or 
neceiye debts^ denufle lands^ sell or mortage 
teams of y^ursi assign mortgaged terms, redeem 
pledges^ sell or otherwise dispose of their testator's 
{Moperty, assent to or pay legacies, transfer bank 
stock firom hi&ndme to their own, or that of such 
person as they may appoint, sue on behalf of their 
testator's estate, and prove under a commission of 
bankruptcy, and sign the debtor's certificate. In 
fact, executors and administrators are entitled to 
a remedy for every injury done to the personal 
estate of the deceased before his death. ^ Com. 
Dig. Adaman. B. 13. And to this right, temporary 
easecutors, and special or limited administrators,- 
ajce entitled. But to injuries done to the person 
or fireehold of the deceased, they have no title ; for, 
in the first case, it is a rule of law, that all torts 
in personal actions die with the person who has 
a. title to them; and in the second, the har is 
entitled to the right of action. 2 Maul, and Sebc. 
408. 

Executors are empowered to reqwe s^imty 
fimn legatees to refund^ in case outstandtng debts 
should appear after payment of the legacies. And 
every person to whom aay distributi(»i ajad share 
of an intestate's effects shall be aUotted, under the 
statute of distributions, is compeUable to give bond, 
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with sufficient sureties, in the spiritual court, that 
if any debt of the intestate should be afterwards 
sued for and recovered, that he will refund tO' the 
administrator hi& rateable part of that debt, and of 
the costs of suit and charges of the administrator. 
So, by a parity of justice, if it appears that they 
are wasting the estate, they may be compelled'to 
give security to the legatees for the payment of 
their legacies. 

5. TJie Responsibility of JExecutors and Adminis- 

trators. 

With regard to the responsibility of an executor 
or administrator, it is almost needless to say that 
he is liable to make good, out of his own estate, 
all embezzlement or improper application of his 
testator's property. The law also makes him 
liable, in . his own property, for numerous other 
less direct modes of abuse in his official trust, 
whether the same consists in a wilful wasting of 
the effects entrusted to him. As if he pays debts 
out of their order,. having prior information of such 
debts of higher degree subsisting ; or pays legacies 
without reserving sufficient to satisfy creditors ; or 
releases the debts of the testator without a satis- 
faction; or changes the securities for debts; or 
reduces the estate by submitting to arbitration ; or 
releases an action commenced ; or incurs a charge 
of interest, by delay in the payment of a debt, 
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where lie had assets (that is, sufficient or enough, 
from the French cuseZf to make him fiable to a 
creditor or legatee, so &r as the testator's goods 
and diattels extended) to answer it ; or loses the 
property; or snffers it to become irrecoyerable, 
through wilM n^Ugence ; or trusts it to an agent 
who embezzles it ; or keeps money in an unpro- 
ductiye state for a length of time; or sells the 
property much below the value ; or delays selling 
it till it is spoiled or injured, without reasonable 
excuse for the delay. 2 Rob. Treat, on Wills, 
264. And by the stat. 30 Cha. 11. c. 7, made 
perpetual by the 4 and 5 Will. ^ Mar. c. 24, s. 12, 
the liability to answer for the abuse of the official 
trust, by a wilful wasting of the testator's effects, 
extends to an executor of an executor. 

If executors retain money in their hands longer 
than is necessary, they shall be chargeable with 
interest and costs, if any have been incurred. 
But one executor shall not be answerable for 
money received, or detriment occasioned by his 
cO-executor, unless it has been by means of some 
joint act done by them. ^ 

The release, or receipt, of one executor will 
bind his co-executor. On the contrary, where 
two or more administrators are appointed, one of 
them cannot alone, as in the case of executors, re- 
lease the debts of the intestate, or otherwise dispose 
of his property, but they must all join in such 

H 
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release or disposition ; for the aath(Hity delegated 
to them, by the ordinary, is a joint and not a 
several authority. Hvdson v. Hudson^ 1 Aik. 460. 
Executors and administrators should take par- 
ticular care not to assent to, or make promises of 
payment to legatees or creditors,* where the time 
has expired (namely, one year from the death of 
the testator), which is allowed by law, on condi- 
tion of their forbearing to proceed for the recovery 
of the debt or legacy, as by such promise they 
render themselves personally Uable to the legatee 
or creditor; but to create such personal liability, 
the promise must, to affect an executor, and even 
an administrator after letters of administration 
granted, have been reduced into writing, and 
signed by the executor; and by the statute of 
frauds, there must also have been an adequate 
consideration for the promise. They should also 
refrain from endorsing bills or notes of their testa- 
tor, otherwise they will render themselves person- 
ally responsible, and it will not make any difference 
in relieving them from such personal liability, that 
they affixed to their signatures the words ** as 
executors," or that they make use of any words of 
similar import. 

♦ Adj recognition of the property or right of the legatee, 
constitutes an assent ; and the assent may be inferred from 
the executor's acts ; and such constructive assent wiU be as 
available as an assent positirely and expressly giyen. 
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Where it is joecessary that executors should 
cany on their testator's trade, or any part or 
portion of it, for the benefit of the estate, they 
should obtain the sanction of the Court of Chan- 
cery ; for, their continuing it in their representative 
capacity, they are liable to the legal debts belong- 
ing to Ihe cimrying on £uch trade, and, conse- 
quently, subject to the bankrupt laws, even 
though their names, should not appear in the firm. 
And it makes no distinction in the application of 
this principle, whether the executors carry on their 
testator's trade by his express authonty, or without 
any authority from him, but, ia either case, they 
are liable to make good any loss by. such trading; 
though if the trade turns out to be profitable, the 
benefit is wholly appUcable to the purposes of the 
will. And where creditors are appointed executors, 
they should not perform an act of executorship 
befi^re they ascertain that the legacy is equal to, 
or exceeds, their debt against the testator's estate, 
for the performance of the rights of executorship 
discharges the right of claim for the debt. 

Where the legatee is an infant, or is abroad, the 
only safe way of payment of the legacy which an 
ei^ecutor can adopt, is that prescribed by the 
32d section of the Legacy-Duty Act, 36 Geo. IIL 
c. 52, which authorizes executors, in such cases, 

h2 
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to pay the legacy, after deducting the duty, into 
the Bank of England, with the privity of the 
Accountant-General of the Court of Chancery, to 
be placed to the account of the person for whose 
benefit the same shall be so paid. 

An executor cannot be set aside on account of 
any legal disability — as, that he has become a 
bankrupt ; nor can the ordinary insist on his giving 
security; for the executor, being appointed by the 
testator, has been considered by him as a fit and 
qualified person. But if an executor becomes 
subject to any natural disability, as to insanity, 
idiotism, or the like, the Sipiriiual Court will grant 
administration. And if it appears that the execu- 
tor is wasting the goods of the testator, or that he 
has become a bankrupt, the Court of Chancery 
will, on the application of a creditor, appoint a 
receiver of the testator's effects, in order to protect 
them ; and he will be directed to pay over what- 
ever balance may be in his hands. If, without 
reasonable cause assigned, an executor keep his 
testator's assets unproductive in his hands, or 
employs them in his own trad^ or behalf, he will* be 
liable to pay interest for them. Where he. refuses 
to account for, or to distribute the assets, he may 
be compelled to do so by a bill in equity. 
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THE DUTIES PAYABLE ON WILLS, LETTERS OF 
ADMINISTRATION, LEGACIES, ANNUITIES, 
AND RESIDUES. 

These duties are payable pursuant to the provi* 
sions of the stat. 55 Geo. III. c. 184, and are 
secured by the following regulations : — 

No person shall take possession of, or in any 
manner administer, any part of the personal estate 
of any person deceased, without obtaining probate 
of the will, or letters of administration, .within six 
months after the decease of the testator or intestate, 
or within two months after termination of any suit 
or dispute, respecting the will or the right to 
letters of administration (if there should be any such 
suit or dispute), which shall not be ended within 
four calendar months after the death of the testator 
or intestate, on forfeiture of £100, and, also, £10 
per cent, on the amount of the stamp-duty payable 
on the same. s. 37. 

And no probate or administration shall be 
granted, until the executor or administrator shall 
first make oath, before the surrogate, that the 
effects exclusively of any trust, but including 
leasehold estates for years, whether absolute or 
determinate on lives (if any), and without deduct- 
ing any thing on account of debts due from the 
deceased, are under the value of a certain sum, ijo 
the best of his knowledge and belief. 
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Observation. — This estimate of the value of the 
personal effects of the deceased^ to be sworn to by 
the executor or administrator^ should be as near 
the exact value as the best judgement or informa- 
tion will enable him to obtain; for if, in the 
course of the administration, the assets should 
produce more or less than the sum sworn to, the 
total of the residuary, or final, account will amount 
to a larger or less sum than has been sworn to ^ in 
which case it will be necessary to apply to the Soli^ 
citor of Stamps for a return of duty, or to increase 
the probate in consequence of the effects having 
been estimated, by mistake, at a greater or less 
value than they ought to have been. 

Where the estimate shall have been too high, on 
production of the probate or letters of administra- 
tion to the Stamp Office, within six months after 
the true value shall have been ascertained, with a 
true and particular inventory, and account and 
valuation on oath, the Commissioners of Stamps 
may expunge the stamp impressed on the erroneous 
estimate, and substitute another,, and make an 
allowance for the difference, as in the case of 
spoiled stamps ; or, if the difference be consider- 
able, repay the same in money, at their discre- 
tion, s. 40. 

In similar cases, where the stamp shall have 
been too small, in consequence of mistake or 
misapprehension, or its not being known at the 
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time that some particular part of the effects 
belonged to the deceased, the coimnissioners may 
stamp the probate or administratioii, on payment 
of the full duty, and of the Airther sum or penalty 
imposed by law for stamping deeds after their 
execution^ without any deduction of allowance of 
the duty originally paid. And if the executor or 
administrator shall not, within she months after 
discovery of the mistake, apply to the commis* 
sioners of stamps, and pay the sum wanting, he 
shall fiirfeit £100, and £10 per cent on the 
amount of the deficiency. But, if within six 
months after the true value shall have been ascer- 
tained, and on proof, by oath, that the duty was 
paid by mistake, or misapprehension, or of its 
not beins known at the time that some particular 
part of the effects belonged to the deceased, and 
without any intention of fraud, or to delay pay*- 
ment of the full duty, the Commissioners may 
remit the penalty, and cause the probate or admi- 
nistration to be stamped, on payment only of the 
deficient sum. ss. 41 and 43* 

In cases of administration, whereon the proper 
duties' shall not have been paid at first, certain 
debts, chattels real, or other effects, shall be 
found to be of such- great value, that the adminis- 
trator has not sufficient assets to pay the requisite 
stamp-duty ; and in cases where considerable parts 
of the estate may be so circumstanced as not to 
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be immediately got poBsession of^ and the executor 
or administrator may not, in like manner, have 
sufficient money to pay the requisite stamp-duty, 
the Commissioners of Stamps may, on satis&ctory 
proof of the facts, on oath, in any case which 
may appear to them to require relief, cause the 
proper stamp to be granted, and ^ve credit for 
the duty, either on payment of the before men- 
tioned penalty, or without, in cases of probate or 
administration already obtained, and on which too 
little duty shall have been paid ; and, either with 
or without allowance of the duty already paid, as 
the case may require; provided security be first 
given by the executors or administrators, with two 
or more sufficient sureties, to be approved of by 
the Commissioners, by bond, in double the amount 
of the duty for the due payment thereof, within 
six months, or any less period, with interest at £10 
per cent, firom that period until the payment^ and 
such probate or administration so stamped shall 
then be valid, s. 46. The 46th section provides 
that, if it shall then appear to the Commissioners 
that the executor or administrator shall not have 
recovered sufficient assets for the payment of the 
duty, they may grant further time, on such terms 
as they may think expedient By the 47th sec- 
tion, the probate or administration so obtained on 
credit, is to be deposited with the Commissioners, 
and is not to be delivered up until the duty and 
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interest shall be paid. By section 48, the duty 
shall be a debt due to the crown, and be paid 
before all other debts ; and if the executor or ad- 
ministrator shall pay any other debt in preference 
thereto, he shall not only be liable to pay the duty 
out of his own property, biit shall also forfeit £500. 
And, by the 49th section, if, before payment of 
«uch duty on credit, it shall become necessary to 
take out administration de bonis noriy the Commis- 
sioners may cause such letters to be duly stamped 
with the particular stamp provided for administra- 
tions of that kind, for denoting the payment of the 
duty in respect of the effects of the deceased, on 
some prior probate or administration of the same 
effects, in the same manner as if the duty had been 
actually paid; the letters de bonis non being depo- 
sited with them, and security for the duty being 
given, as they shall think expedient; and such let- 
ters shall be as vaUd as if the duty had been paid. 

Duties on Probates of WiMs and Letters of 

Administration, 
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Exemptions from Legtuy^Duty. 

Legacies, and residues, or shares of residues of 
estates or effects, given to or devolying to or for 
the benefit of the husband or wife of the de- 
ceased, or to or for the benefit of any of the royal 
family. 

And all legacies that wer^ exempted from duty by 
the Stat. 39 Geo. Ill, c. 73, passed for exempting 
certain specific legacies given to bodies corporate, 
or other public bodies, from the payment of 
duty. 



RULES TO BE OBSERVED BY EXECUTORS ON 
THE PAYMENT OF LEGACIES. 

These rules are prescribed by the stat. 36 
Geo, III, c. 52, which creates the obUgation, on 
the part of executors, as to the securing of the 
payment of the duties ; and for this purpose it 
requires them to retain the same at the time of 
paying, or delivering, or otherwise discharging 
the legacies, and of paying not only the particular 
duty payable on each legacy, within twenty-one 
days of the date of the receipt of the legacy or 
annuity, but, also, the duty on the balance of 
the residue before it is divided among the parties 
entitled, within fourteen days afterwards, on pain 
of forfeitiue of the distinct penalties prescribed by 
the act. The duties are to be paid in the London 
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district, into the head office ; but, by the fourth 
section of the act, persons resident elsewhere are 
enabled to pay their duties to the stamp-distri- 
butors, or such persons as the Commissioners of 
Stamps may appoint in the district where they 
reside. 

The valueof legacies given by way of annuity, 
whether for Ufe or Uves, or for any term of years, 
are to be valued according to the tables annexed 
to this act, and the duty payable thereon is to be 
paid, by equal instalments, out of the first four 
annual payments of the annuity; and if the an- 
nuity should determine before four years' payments 
become due, then the duty is payable in proportion 
only to such payments of the annuity as have ac- 
tually become due ; but if the annuity determine 
on any other contingency than death, then not 
only all payments of duty cease, but a return of 
any previous payments may be obtained as will 
reduce the duty to the amount of duty payable for 
the annuity calculated according to the term for 
which it shall have endured, s. 8. 

The duty payable on the value of a legacy 
given by way of annuity, payable out of another 
legacy, is to be paid by the person entitled to the 
legacy out of which the annuity is payable ; but 
the duty on the legacy is to be payable only on the 
amount thereof, after deducting the value of the 
annuity, s. 9. 
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Where executors are directed to purchase an 
annuity of a certain amount^ the duty is to be 
calculated on the sum necessary to purchase such 
annuity, and deducted from such sum, and paid 
as on an absolute bequest. 

Where the benefit is so given that the amount, 
in value, can only be ascertained from time to 
time, by application of the allotted fimd; or where 
the amount or value of such benefit cannot, by 
reason of the former manner of the gift, be inmie- 
diately ascertained ; the duty is to be chained on 
the sums so applied from time to time as separate 
and distinct legacies, and is to be paid out of the 
fund applicable for such purposes, or charged with 
answering the same. s. 11. 

The duty payable on any legacy or residue given 
for the benefit of difierent persons in succession, 
all of whom shall be chargeable with the same rate 
of duty, is to be paid as if an absolute bequest to 
one person; but where a legacy shall be given to 
be enjoyed, in succession, by persons chai^eable 
with different rates of duty, so that one rate cannot 
be charged thereon, the legatees entitled for life, 
or other temporary interest, is chargefable with 
duty as by way of annuity, ^s they respectively 
become entitled, and those who may first become 
absolutely entitled, or who take when all the suc- 
cessions first become liable to the same rate of 
duty, are to pay duty as if the legacy had been 
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given immediately. Where any partial interest 
arises out of property to be enjoyed in succession, 
the duty is payable thereon as in cases- of partial 
interests provided for by the 9th section, s. 12, 

The duty on legacies to perscois in succession, 
liable to the same rate of duty, is' to be deducted 
out of the capital by the executor, on payment of 
any part of the produce to the legatee, or, if on 
trust, on payment of the legacy to the trustees ; 
and, where the duty is chargeable at different 
rates, it is chargeable with the payment as the 
parties severally become entitled, unless the legacy 
is vested in trustees; in which case the trustees 
are chai^eable with the payment of the duty. 
And in cases where any partial interest shall arise 
out of such legacies, and be payable by the 
persons enjoying the property in succession, they 
shall pay and be responsible for the duty payable 
on such partial interests, s. 13. 

No duty is chargeable on any plate, furniture, 
or other effects given in succession, and not yield- 
ing any income, till the same shall be sold, or shall 
come to spme person having the power of sale 
thereof, s. 14. 

The duty is chargeable on legacies to be enjoyed 
by different persons in succession, whether they 
are entitled to the same by will or intestacy, s. 15. 

The duties on legacies, in joint tenancy, are 
payable in proportion to the interest of the parties; 
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and parties becoming entitled by survivorship, or 
by severance of the tenancy to a larger interest, 
are liable to duty on such increased interest, s. 16. 

Where a legacy is given subject to a contin- 
gency which may defeat the gift, whereupon the 
same devolves to another person, such legacy, 
unless chargeable as an annuity, is to be charged 
with duty as an absolute bequest, notwithstanding 
the same may, on such contingency happening, go 
to a person not chargeable with the same duty, or 
with any duty. And should the legacy, on such 
ccmtingency happening, go to a person hable to a 
higher rate of duty, he is to pay the difference 
between the duty before paid and such higher 
rate of duty. s. 17. 

Legacies subject to a power of appointment in 
favour of persons specially named, and chargeable 
with duty as if given in succession, and where any 
limited interest is given in any property, with a 
general and absolute power of appointment to 
persons to whom the same would not belong in 
default of appointment, such legacies, on the execu- 
tion of the power, are chai^eable with the same 
duty as if the same had been given immediately 
to the person executing such power, after allowii^ 
any duty before paid in respect of the limited 
interest. And where property is given with a 
general and absolute power of appointment to 
persons to whom the same would belong, in default 
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of such appointment, it is chargeable with duty as 
if the same had been bequeathed to them abso- 
lutely, s. 18. 

Money, or other personal estate, directed to be 
laid out in the purchase of real estate, is subject to 
duty as an absolute bequest of personal estate, 
unless it be bequeathed to be enjoyed by different 
persons in succession; and then each person 
taking in succession is to pay duty as if such 
bequest was personal property, unless it has been 
applied in the purchase of real estate before the 
accruing of the duty; but if, before the same, or 
any part {hereof, has been laid out in such pur- 
chase, imy person shall become entitled to an 
estate of inheritance in possession in the real 
estate to be therewith purchased, or with so much 
thereof as shall not have been previously applied, 
the same duty as ought to have been paid by such 
person who would have been absolutely entitled 
thereto as personal estate, is to be raised and paid 
out of the fund remaining to be applied. 

By the 20th section, estates pur auter vie, when 
applicable by law as personal estate, are chargeable 
with duty accordii^ly. And the 2l8t section 
provides that, where a legacy is left free of duty, 
no duty shall be chargeable on the amount of 
the duty. 

Where the personal estate consists of property 
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not reduced into money, the executors or admini- 
strators may set a value on it, and offer to pay the 
duty thereon; or if the Commissioners are dissa^ 
tisfied with such valuation, they may appoint an 
appraiser to set a value and assess the duty 
thereon. But, if the parties entitled are not satis- 
fied with such valuation, they may cause the same 
to be reviewed by the Commissioners of the Land- 
Tax for the district where the effects are situate, 
and the valuation of the pers6n appointed by such 
Commissioners shall be finaL If the amount as- 
sessed by the Land<-Tax Commissioners shall exceed 
that offered to and refused by the Commissioners 
of Stamps, the expenses of the valuation and 
other proceedings must be paid by the parties 
entitled, s. 22. 

Where a legacy is satisfied otherwise than by 
payment of money, or application of specific 
effects for that purpose, or is compounded for less 
than the amount, the duty is payable on the 
amount or value taken in satisfaction; provided 
that if any bequest be made in satisfaction of any 
other legacy or bequest unpaid, the duty is not 
payable on both, but on the one yielding the 
larger duty. s. 23. 

Where -legatees or trustees refuse to accept 
legacies with the duty deducted, and give a release 
or discharge for the same, and institute any suit 
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for recovery thereof, if the executors or admini- 
strators are desirous to stay proceedings, the Court 
will order such legatees or trust^s to give a dis- 
charge, on payment of the legacy, with deduction 
of costs and duty. s. 24. 

The 26th section empowers executors or admi- 
nistrators to pay legacies in part, or to make dis- 
tribution of any part of the personal estate, ac- 
cording as they get in ihe assets, on payment of 
such proportion of the duty as shall accrue due 
in respect of the property so administered* 

By the 27th section, no person, accountable for 
the payment of the duty, is to pay or otherwise 
satisfy any legacy or residue, or part thereof, made 
liable to duty by this act, without taking a receipt 
or discharge, in writing, containing the date of such 
receipt, the name of the testator or intestate, that 
of the legatee or party entitled to distribution, the 
amount of the legacy, residue, or part thereof, and 
of the duty payable thereon; and no written receipt 
is to be received in evidence unless stamped as 
required by this act; nor can any evidence be 
given of the payment of any legacy or residue 
without the receipts, so stamped, being produced. 
But no legacy-receipt is necessary for payment of 
annuities after the first four annngl payments shall 
be completed, s. 27. 

The 28th section enacts that any executor or 
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other person, responsible for the duties payable, 
paying or compounding for any legacy without 
taking proper receipts, and causing the same to be 
stamped within the time prescribed by the 29th 
section of the act; and any person receiving such 
legacy without giving such receipt, dated on the 
day of signing the same, and in which the duty 
shall be expressed to be paid, shall forfeit £10 
per cent, on the value of the property so received 
or paid. 

And every such receipt must be brought to the 
head or other proper office to be stamped, within 
twenty-one days after the date of signing. And 
where the duty is paid at an inferior office ap- 
pointed by the Commissioners, the receipt, with 
the acknowledgement of the duty paid, is, within 
twenty-one days, to be transmitted to the head 
office, to be there stamped. But, if any such legacy- 
receipt shall not be brought to the office within 
twenty-one days, it may be brought within three 
calendar months after the date thereof, and stamp- 
ed, on payment of the duty and £10 per cent, on 
the amount of such duty as a penalty. 

The 30th section provides that, in cases where 
it appears to the satisfaction of the Commissioners, 
on oath made before a magistrate, or master extra- 
ordinary in Chancery, that too little duty has been 
paid for any legacy or residue by mistake, without 
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intent to defraud, if application be made within 
three calendar months after such duty was paid 
by mistake, and before any suit has been instituted, 
the difference may be paid, with £10 per cent, 
thereon by way of penalty. 

Where, by reason of the infiwcy or absence from 
the kingdom of the legatee, the executor or admi- 
nistrator cannot pay any legacy or residue, he may 
pay the same, deducting the duty, into the Bank 
of England, with the privity of the Accomptant- 
General of the Court of Chancery, to the account of 
the person entitled ; and if in such case it shall 
appear that too much duty has been paid, the 
excess is returnable, on appUcation in the same 
manner as before specified ; but, if too little duty 
has been paid, the deficiency, with the penalties, 
may in hke manner be paid, and then appUcation 
may be made to the Court for repayment of the 
further sum so paid to the Commissioners for duty, 
out of the money in the Bank. 

The 33d section provides that if, at the end of 
two years after the death of the testator or inteistate, 
it shall appear to the satisfaction of the Commis- 
sioners of Stapips that it will require time to collect 
the debts or effects, or that it will be difficult to 
ascertain or adjust the amount of the residue, and 
that the parties interested shall be desirous of 
compounding for the duties, they may, with the 
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consent of the Commissioners, make application 
to the Court of Exchequer to appoint a person to 
set a value on such property, for the purpose of 
ascertaining the duty thereon. 

Where a legacy is retained or invested in the 
funds for minors, the receipt must be signed on 
the day of the investment, and the duty pdd 
within twenty-one days on the value of the stock ; 
for, if it be signed on any other day, probably 
the stock bore a different price, and then the 
computed duty for the day of the purchase cannot 
be taken at the Stamp-Office ; and the penalty of 
£10 attaches on the duty; and, if not paid within 
three months, the penalty is JCIO per cent, on the 
whole value. 

A legacy payable to a legatee, on his attaining 
/twenty-one years, or at some future period, the 
interest of which is directed, by the will, to be 
appUed for the benefit of such legatee, until the 
legacy becomes payable, being a vested legacy, 
the duty is payable on the amount or value of 
such legacy immediately, and the office-form is to 
be filled up and signed by the executor or trustee, 
as retaining the legacy in trust for the legatee. 

If, after payment of the duty on a legacy or 
residue, it shall be necessary for the legatee to 
refund the legacy, or any part thereof, the duty, 
in proportion to the amount so refunded, is return- 
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able. Where a legatee is entitled to two or more 
distinct legacies or benefits under a will^ which 
are together of the amount or value of £20^ each 
is chargeable with the duty^ though each may be 
separately under that value or amount. 

When executors or administrators are desirous 
of paying the duties on probates of wills, letters of 
administration, or legacies, &c. they should go to 
the Legacy-Duty-Department, Somerset-House, 
and state to the door-keeper the precise object of 
their appUcation, who will direct them to the 
proper officer. The form, when obtained, whether 
it be a legacy, annuity, or residuary form, must 
be first filled up ; and when signed by the legatee, 
must be taken back to the Legacy-Duty-Office, 
in order to have the duty assessed thereon, and 
the duty paid ; and when the receipt is stamped 
with the rate of duty which has been paid, it 
will be returned to the executor. Persons resi- 
dent in the country may pay their duties in the 
district of their residence, and may obtain the 
necessary forms from the distributors of stamps in 
their district who will also supply them with 
requisite information for getting them stamped. 
Of the residuary form two copies must be filled up 
and signed by the executor or administrator : one 
of which is to be deposited in the office at the 
time of the payment of the duty. 
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Stamp^Office. London. 
Regulaiions to he observed for obtaining a return o/duty overpaid, 
and for paying the necessarjf increase qfduiy due on Probates of 
WiUs and Letters tf Admtnistrationf on which too much or too 
Uttle stamp-duty shaU have been paid, on taking out the same, 
in consequence qf the estate and effects iff the deceased having 
been estimated^ by fnistake^ at a greater or less value than they 
were* 

1. Application must be iDade, in the first instance, in the 
Legacy-buty-Department : and within six calendar months eifter 
the true value of the effects shall have been ascertained^ and it 
shall be discovered that too much or too little duty has been paid, 

2. Persons applying must produce the probate or letters of 
administration, together with an affidavit by the executor or 
administrator, executors or administrators, stating the circum- 
stances of the case, according to the forms subjoined, or as near- 
ly as may be. 

9. The affidavit must be made before a Master in Chancery, 
ordinary or extraordinary, and upon a 2i. 6d« stamp, unless the 
«>xecutors or administrators shall attend in person at the Stamp- 
Office, in -which case the affidavit may be sworn before a Com- 
missioner, and will not require a stamp, but must be brought 
ready written, and Uft in the Legacy -Duty 'Department for exa- 
mination, one day previous to the parties attending. 

4. In all cases of a return of duty being applied for, there 
must be annexed to the affidavit. a correct inventory account 
and valuation of the estate and efiects of the deceased, which 
must be subscribed by the person or persons making the 
affidavit. 

6. In cases of letters of administration, on which too little 
duty shall have been paid at first, there must be delivered 
with the affidavit, a certificate from the register or deputy 
register of the Ecclesiastical Court, which granted the letters 
of administration, that the administrator hath given further 
security for the due administration of the personal estate and 
effects of the deceased, in consequence of the same having been 
since discovered to be of greater value than was first sworn 
to, pursuant to the above act, sect. 42. But this is the only 
case in which it wUl be requisite to make any application to the 
Ecclesiastical Court. 

6. If the application shall be made by an agent for the exe- 
cutors or administrators^ he must write his name and place of 
residence at the foot of the affidavit. 

7. The probate- duty-clerk will compare the affidavit with 
the probate or letters of administration, and see that it contains 
all the particulars required by the forms subjoined ; and es- 
pecially that the Court which granted the probate or letters of 
administration is correctly stated and described. 

8* If the affidavit is found defective or incorrect, it must be 
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rejected, statiiig to the party what the defect is, and giving 
hun a copy of these regulations. 

9. If the affidavit is found sufficient, the probate-duty-clerk 
will fill up the proper warrant, and sign his name in the 
margin of the warrant and of the affidavit, in token of his exami- 
nation, and send the same, together with the probate or letters 
of administration, to the Board, for a commissioner's fiat for 
altering the stamps ; and, in order that the executors or ad- 
ministrators may be sworn to the affidavit, if attending in 
person, the probate-duty-clerk is also to write and sign a note 
in the margin, or on the. back of the probate or letters of ad- 
ministration, that the effects have been since sworn under the sum 
o/£ , adding ^'Stamp-Office" after his name. 

10. The Board will retain the affidavit and the inventory 
account and valuation and certificate, above-mentioned, to be 
filed ; and will deliver the warrant, with the probate or letters 
of administration, to the person making the application. The 
warrant wiU contain directions for the further proceedings. 

Note. — When the stamps on the probate or letters of admi- 
nistration shall have been rectified, pursuant to the commis- 
sioners' orders, the business will be completed. And in the 
case of an additional or higher doty being stamped on the 
probate or letters of administration, the stamps thereon, with 
the note of the probate-duty-clerk to be written in the margin 
or on the back thereof, pursuant to the 9th Regalation, signify- 
ing that the effects have been since sworn under the sum to be 
there mentioned, will be sufficient for passing the probate, or 
letters of administration through the Bank of England, or 
other public company, in order to the transfer of stock, &c. 
and for any other proceedings to be had upon the probate or 
letters of administration, to tiie extent of the value covered by 
the stamps and specified in the note, without any further 
notation being made by the Ecclesiastical Court which granted 
the probate or letters of administration, as seems to have been 
imagined. 

And no fees or gratuities are to be taken by any officer or clerk 
at the Stamp-Office, for any thing done by him in pursuance qf 
the tforegoing Regulations, but the whole business to be done 
there is to be free of expense ; it being the object of the pronisions 
of the Act of Parliament^ to relieve the public from the expenses 
formerly incurred in cases <f too much or too little stamp-duty 
being paid on probates and letters of administration. 

By order of the Commissioners, 
• • ♦ *, Secretary 
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FORMS OF AFFIDAVITS. 

I. Affidavit f^r obtamnig a return qf Duiy <m Probates and 
Letter* qf Admtustration, on which too mtuh Duty shail haiee 
been paid on talmg out the Hune» 

In the executorship [or administration'] of deceased. 

A. B. of fcc. [or A. B. ^f Ifc. and C. D. iff ifc.'] maketh 
oath and saith \pr make oath and say] that probate of the last 
will and testament [or letters ^ administration of the goods, 
ehatteliy and credits, with the will annexed, if so] of £. F. late of 
&c. deceased, was [or were] granted to this deponent [or these 
deponents] by the court of the [archbishop, or 

bishop, or archdeacon, of 8fc. ^observe here to staJte the court 
correctly] on the day of one thousand 

eight hundred and : and that the estate and effects 

of the said deceased, for or in respect of which the said pro- 
bate was [or Utters of administration were] granted, were then 
sworn to be under tibe value of pounds, and a 

stamp-duty of pounds was accordingly paid on the 

said probate [or letters of administration]. And this deponent 
further saith [or these deponents further say] that since ob- 
taining the said probate [or letters tf admmistration] and wUhin 
six calendar months now last past, it hath been discovered that 
too high a stamp-duty was paid thereon ; for that [Here state 
the facts and circumstances qf the case, to shew how it happened 
that too much stamp-duty was paid]. And this deponent further 
saith [or these deponents further say] that the schedule here- 
unto annexed and subscribed by him [or her, or them] doth 
contain a true and perfect inventory account and valuation vf 
the personal estate and effects whereof the said deceased was 
possessed, and fbr which the said probate was [or letters qf ad- 
ministration were] granted by the court aforesaid, exclusive of 
what the deceased may have been possessed of, or entitled to, as 
a trustee for any other person or persons, and notbeneficiaUy , and 
without deducting any thing on account of the debts due and ow- 
ing from the deceased ; and particularly that the said inventory 
includes all iHe leasehold estates for terms of years, absolute 
or determinable on a life or lives whereof the said deceased 
was possessed ; and that such personal estate and effects did 
not at the thne of the granting of the said probate [or letters of 
administration] amount in value to more than the sum of 
which is set forth in the said schedule, as the amount or value 
thereof, to the best of the knowledge, information, and belief 
of this deponent [or these dtponents]. And therefore this de- 
ponent saith [or these deponents say] that he hath [or thev have] 
been informed and believes [or beUeve] that a stamp-duty of 
pounds, and no more, ought to have been paid on the 
said probate [or letters of odrntnutratiofi]. All which is sub- 
mitted to the commissioners of stamps, praying that the sum 
of pounds, being the amount of duty overpaid, 
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may be returned to this deponent, [or thete deponenU^ w to the 
agent of thie deponent or these deponents^ whose receipt shall be a 
sufficient discharge for the same"] ; Und that the stamp or stamp* 
on the said probate [or letters qf administratum] may be rectified 
as the law directs. 



II« — Affidavit to be made in the Case of too little Duty having 
been paid on Probates and Letters of Adndnietration on taldng 
out the same. 

In the executorship [or administrettian'] of ' deceased. 

A. B. of &c. [or A. B, qf tfc, and C. D. qf ^<;.] maketh 
oath and saith [or make oath and say] that probate of the last 
will and testament [or letters qf admvnietraJtion of the goods, 
chattels, and credits, with the will annexed, if so"] of E. F. 
late of &c. deceased, was [or were"] granted to this deponent 
[•r these deponents] by the court of the [archbishop, w 

MiA^, or archdeacon, qfifc, — observe here to state the court car^ 
reetly] on the day of one thousand eight hundred 

and and that the estate and effects of the said deceased, 

fat or in respect of which the said probate was [or Utters ef 
administration were] granted, were then sworn to be under 
the value of pounds, and a stamp-duty of 

pounds was accordingly paid on the said probate [or 
lettets of adminietration]. And this deponcDt farther saith [or 
or these deponents further say] that since obtaining the said 
probate [or letters qf administration] and within six calendar 
months now last and past, it hath been discovered that two little 
stamp-duty was paid thereon ; for that [Here state the facts 
and circumstances of the case, to shew how it happened that too 
little stampnluty was paid]. And this deponent further saith 
[or these deponents farther say] that the personal estate and 
effects whereof the said deceased was possessed, and for which 
the said probate was [or letters qf administration were] granted 
by the court aforesaid, (exclusive of what the deceased was 
possessed of, or entitled to, as a trustee for any other person 
or persons, and not beneficially, but including the leasehold 
estates for years of the deceabed, whether absolute or deter- 
minable on a life or lives, and without deducting any thing on 
account of the debts due and owing from the deceased,) though 
exceeding the value of pounds, are under the value 

of pounds, according to the best of the knowledge, in- 

formation, and belief of this deponent [or these deponents], and 
that too little duty was paid at first on the said probate [or 
Utters qf administration] entirely through ignorance, mistake, 
or misapprehension, and without any intention of fraud, or to 
delay the payment of the full and proper duty, which this 
deponent hath [or these deponents have] been informed and 
believes [or believe] amounts to the sum of pounds. 

All which is submitted to the commissioners of stamps, praying 
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that the said probate [or letters of odmvmtToiwn\ may now be 
duly stamped, on payment only of the sum wanting to make 
ap the duty, which ought to hare been at first paid thereon. 

When executors are desirous of obtaining a return of duty 
on probates of wills and letters of administration, on the 
ground of debts paid out of the effects of the deceased, they 
must observe the following regulations, prescribed by the stat. 
55 Geo.HL c. 184, s. 61. But it must be recollected that as 
the act extends only to probates and letters of administration 
granted after the Slst of August, 1816, no return of duty, on 
ike ground of debts, can be obtained on probates or letters of 
administration granted prior to that date. 

Application must be made, in the first instance, at the office 
of the Legacy-Duty New Department ; and wUhin three years 
rfter the date qfthe probate, or letters qf adminUtratum, unless 
the executors or administrators shall be prevented from claim- 
ing a return of duty within that period, in consequence of the 
debts not having been ascertained and paid, or the effects of 
the deceased not having been recovered and made available, 
by reason of any proceedings at law or in equity : in which 
case application must be made to the commissioners of the 
treasury for further time for making the claim, as they shall 
deem reasonable. 

The probate or letters of administration must be prodticed, 
together with a correct inventory and account of the effects of 
the deceased, with valuations thereof, duly stamped, and a 
statement of the debts in respect of which the return of duty 
shall be claimed, with the vouchers (on proper stamps) 4(f the 
payment thereof y as also aU bonds, bills, mortgage-deeds, and 
other securities, properly receipted and cancelled, and an affidavit 
by the executor or administrator, executors or administrators, to 
the effect and according to the form following ; viz. 

In the executorship [or administration'] of 
deceased. A. B. of &c. [or A,B, of Sfc, and C. X>. 

qffyc.'] maketh oath and saith [or mafce oath and say] that pro- 
bate of the last will and testament {or letters of administration 
of the goods, cluittels, and credits, with the wUl annexed, tf so] 
of £. F. late of &c. deceased, who died on the day of 

one thousand eight hundred and was [or tcere] 

granted to this deponent [or these deponents] by the 
court of the [archbishop, or bishop, or archdeacon^ qfi^c, — observe 
here to state the court correctly] on the day of 

one thousand eight hundred and ; and that the estate 

aod effects of the said deceased, for or in respect of which tiie 
said probate was [or letters of administration were] granted, 
were then sworn to be under the value of pounds, 

and a stamp-duty of pounds, was accordingly 

paid on the said probate [or letters of administration.] (A) 
And this deponent further saith [or these deponents further say] 
that the schedule hereunto annexed and subscribed by hun 
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* 

[pT heroT ihitnl doth contain a trae and perfect inrentory 
account and yalnation of the perfonal estate and effect!, 
whereof the said deceased was possessed, and for which the 
said probate was \or litters <if adminiMtraium were] granted by 
the court aforesaid, exclosire of what the deceased may have 
been possessed of, or entitled to, as a trustee for any other 
person or persons, and not beneficially, and particularly that 
the said inirentory includes all the leasehold estates for terms 
of years, absolute, or determinable on a life or lives, whereof 
the saia deceased died possessed, and tliat such personal 
estate and effects being now /uUy got i», do not exceed the 
amount or value rf* [or, as the case may be, that the 

amount or value ^eueh pereonal eetate and effeete being now clearly 
auertained do not exceed the eum qf^ ] according to the 

best of the knowledge, information, and belief, of this deponent 

[or then depenente] (B)« And uii deponent further saith 
or these d^onents further say] that he hath [or they have] 
actually paid debts to the full amount of without reckon- 

ing or including anv interest accrued or become due upon any 
debt since the death of the said deceased : and that the said 
debts are not in any way made chargeable upon or payable 
out of any real estate of which the deceased may hare been 
seized or possessed at the time of his [or her"} death* or upon 
or out of any estate or estates whateTer, distinct from or in 
exoneration of the personal estate, for and in respect of which 
the said probate was [or Utters qf administration foer^] granted, 
but that the same were Justly due and owing from the deceased 
at the time of his [or her] decease, and payable by law out of 
his [or her] personal estate ; and that the said sum of 
being deducted from the amount or value thereof, doth reduce 
the same to the sum of which, if it had been tiie whole 

gross amount or value of the personal estate and effects of the 
deceased, would have occasioned a less stamp-duty to be paid 
on the said (C) probate [or letters ef adndnistration'X than was 
actually paid thereon, by the sum of as this deponent 

hath [or these deponents have] been informed and believes 
[or believe]. All which is submitted to the Commissioners of 
stamps, praying that the said sum of may therefore be 

be returned to this deponent [or theu deponents] pursuant to 
the act of parliament in that behalf, and thai the same may be 
paid to tf the agent for this deponent or then 

deponents, whose receipt shaU be a sufficient discharge for the 
same. 



A. If a further duty has been paid by reason of too little duty 
having been paid by mistake in the first instance, insert the 
following clause : — 

* State the amount of the effects without any deduction 
on account of the debts. 
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And tki$ deponeni [or these depolieiit8]/icrfi^ saUh [or say] 
that ftxce ohtaining^ the totd pr9bate [or letters of administra- 
tion] it hath been (Uecoverea that the value qf the estate and 
effects of the said deceased, exceeds the sum ^ pounds, 

and that the sawte has been sworn to be under the wdue qf 
pounds, and that the additional duty of pounds hath 

been paid on the said probate [or letters of administration] which 
being added to the duty V* pounds, paid at the time of 

obtaining the said proliate [or letters of administration] makes 
the whoU duty paid pounds. 

Or, if a proportion of the duty has been returned by reason 
of too nnuch duty having been paid by mistake in the first in- 
stance, then insert the following clause : — 

And this deponent [or these deponents] >WHA«r saith [or sfiy] 
that since obtaining the said probate [or letters of adminis- 
tration] it having been discovered that the value qf the estate 
and effects qf the said deceased is under the sum qf 
poundSy the same hath been swom to be under that sum^ and a 
return qfduty hath been granted on the said probate [or letters 
of administration] whereby the duty paid in the first instance by 
this deponent [or these deponents] is reduced to the sum qf 
pounds* 

B. If the executor or administrator has retained any debt 
due to himself, then insert the following clause, and omit the 
words, *' And this deponent further saith,** and the two lines 
following to the words ^* since the death qf the said deeeajsed^ 
inclusive— 

And this deponent further saith that he is entitled to retain, 
and hathretainedy the sum of being a debt due and 

owing to him [or her] from the deceased at the time of his [or her] 
death ;— cmd that he hath actually paid debts to the full amount 
^ makxng together the sum qf without 

reckoning or including any interest accruedy or become due upon 
any debty since the death of the said deceased. 

C. If a further duty has been paid, or a proportion of the 
duty returned, in either case insert here the word '' rectified/' 

1. The affidfavit must be made before a master in chancery, 
ordinary or extraordinary, and upon a 2«. 6d. stamp ; unless 
the executors or administrators shall attend in person at the 
stamp-office, in which case the affidayit may be sworn before 
a commissioner and will not require a stamp, but must be 
brought ready written. 

2. The affidavit is to be written on a sheet of focUcap paper 
with a quarter margin, and on the third side of the sheet an 
account is to be given of the deceased's effects, and of the 
debts actually paid, in the form and manner set forth on the 
other side. 

8. If the application shall be made by an agent for the exe- 
cutors or administrators, he must write his name and place of 
residence at the foot of the affidavit. 
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4. The party apply in^;, haying delivered the affidavit. Sec. 
at the office of the Legacy-Daty-Departmenty a day will be 

APPOINTED FOR HIM TO ATTEND THE EXAMINATION OP THE 

TOUCH ER8, and he will then receive farther directions for his 
proceeding to obtain a return of duty ; but the stamp on the pro- 
bate or letters of administration is not to be altered in this case. 
6. A return of duty cannot be granted on account of debts, 
until all the debts shall be paid in respect of which any claim 
is intended to be made ; nor until the . effects of the deceased 
shall be fully got in and converted into money, or the amount 
and value thereof shall be otherwise clearjy ascertained, and 
the executor or administrator be enabled to render an account 
of the clear residue of the personal estate of the deceased, and 
pay the legacy -duty thereon, provided this can be done vdthin 
the three years before mentioned. Upon the claim being esta- 
blished, the party applying must proceed to pass the residuary 
account, for the purpose of paying the legacy-duty, in which 
must be included as part oi the assets of the deceased, the 
amount of the duty settled to be returned^ and having passed 
the account, the duty allowed will be paid on production of a 
stamped receipt, of which the following is the form :— 

deceased. 
Received the day qf IS- of the Receiver- 

General of the siamp-duliee, the eum ^f bein§^ the 

{unaimt mentioned in the annexed order. 



6. If, when the actual value of the effects of which the de- 
ceased died possessed is ascertained, it shall appear that 
either too much or too little stamp-duty shall have been paid 
on taking out the same, in conseqnence of the effects having 
been estimated by niistake at a greater or less value than they 
roally were, application must be made, to the SoUeiior qf the 
Board qf Stamper in order to obtain a return of the duty over- 
paid, or to pay the additional duty, iMifore the return of duty, 
on the ground of debts, can be granted. 

7. As the return of the stamp-duty on probates and letters 
of administration is restricted to the debts actually contracted 
and due and owing by the deceased at the time of his death, it 
follows that the fuviralf testamentary^ and other eubuqnent 
expenses, are not the debts 6f the deceased, therefbre are not 
to be included in the schedule of debts paid; consequently, in 
no case can the whole of the duty ever be returned, inasmuch 
as the amount of those expenses will always leave a balance 
upon which the probate oi* administration duty must attach, 
unless it can be satisfactorily shewn that they do not amount 
to the sum of twenty pounds. 

By ordei^ of the Commbsioners, 

• • • Secbetaey. 
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DECLARATION. 

do declare that the foregoing is a just and true 
account and valuation of the residue of the personal estate 
of the deceased, and a just and true account of the monies, 
which have arisen . from the real estate by the will of the 
deceased directed to be sold or mortgaged. And 
now offer to pay to the Commissioners of Stamps, the sum of 
£ for the duty after the rate of £ per cent, 

upon the sum of £* being 

of the said residue and monies which entitled, and in- 

tend, to retain to own use, for the use of 

Dated the day of 18 



STAMP OFFICE. 

The duty on the above-mentioned sum of £ is as- 

sessed after the rate of £ per centum, at the sum 

of £ 

By the Commissioners, 

Received, on the day of 18 the sum of 

for the duty assessed as above- 
mentioned. 

Regisd. Compt<l; 



DIRECTIONS. 

1. Executors and administrators, before the retaining of any 
part of the property to their own use, are to deliver the particu- 
lars thereof to the Commissioners of Stamps, or to the stamp- 
distributor in whose district they reside, and pay the duty 
thereon, within fourteen days after, under a penalty of treble 
the value of the duty. 

2. All rents of leasehold estates, and all dividends, interests, 
and profits arising from the personal estate of the deceased. 



* Here state what this sum is> whether the whole amount 
or value of the residue of the personal estate, or monies arisen 
from real estate, or if only part, what part thereof respectively, 
and whether retained as residuary legatee, or next of kin ; and 
describe ^e relationship of the residuary legatee, or next 
of kin. 
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subsequent to the time of his or her death, and all accumnla- 
tioDs tiiereof, down to the time of the executor or administra- 
tor's deliTering the account* and offering to pay the duty on 
the residue, must be considered as part qf the deceased's per- 
sonal estaUy and most be accounted for accordingly, (under 
one or other of the foregoing heads,) pursuant to a decision of 
the Court of Exchequer in TrinUy Temty 1810, in the Case qf 
the Att^mey-Generid v. Lord George Henry Cax>endish, 

8. Eifecif not consisting of money, or securities for money, 
are to be valued at the time the account is rendered ; when 
inventories, and proper valuations thereof, will be required to 
be produced : the stocks are to be valued at the medium price 
of Uiat day. 

4. In the estimate ofleaseholds, the unex^red term of years, 
with the number and age of the lives, the conditions of re- 
newal, and the clear net rent reserved, mustbe stated. 

6. The values of annuities must be calculated by the tables 
in the act of 36 Geo, III, c. 62. 

6. In cases attended with special circumstances, to which 
the foregoing form of account may not be exactly suited, tiiey 
may be introduced into the account, or stated in a separate 
paper and annexed. 

7. Where the residue of personal estate is given to one for 
lifle, and afterwards to others, a distinct account must be given 
of the rents, dividends, and interests, accrued subsequent to the 
death of Uie testator, and of the payments thereout for interest 
of legacies, and for interest of the testator's debts, accrued 
after his decease, so that the balance due to the residuary 
legatee for life may appear, and the proper duty be charged 
thereon. 
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PRECEDENTS OF WILLS, CODICILS, 
REPUBLICATIONS, ETC. 

NUMBER I. 

Form of a WiU of Money, Plate, Heusehoid Goods, and a Lease- 
hold Estate for Years; of a House for Years determinable on 
the Deaths of three Persons named in the Lease ; and of divers 
Sums of Money due to the Testator ; but not containing a De- 
vise of any reai Estate : the whole being given to a Wife. 

In the name of God, Amen.* I, J. S. of , in the 

city of liondon, linen-draper, being of sound and disposing 
mind, memory, and understanding, do make this my last Will 
and Testament, in manner and form following : I give, devise, 
and bequeath, unto my beloved wife, M. S. all my money, se- 
curities for money, goods, chattels, estate and effects, of what 
nature or kind soever : To hold the same unto my said wife, 
her executors, administrators, and assigns. And I do nomi- 
nate, constitute, and appoint my said wife sole executrix of 
this my will and testament, hereby revoking and making void 
all and every other will or wills at any time heretofore by me 
made, and do declare this to be my last will and testament. 
In witness whereof, I, the said J. S. have hereunto set my 
hand and seal, this day of 

in the year of our Lord 18 

Signed, sealed, declared, and pMished, 
by theabove-named J. S, as and for his rj"^. 

last loiU and testament, in the presence ® TS 

of us, who, at his request, in his pre- J. S. o «& 

.sence, and in the presence of each other, ^ ^ 

have subscribed our names, as witnesses ** 

thereto. C. D, 

G,H. 



* Of late Years, as Mr. Roberts observes, in his Treatise 
on the Law of Wills, vol. ii. p. 456, it is not the fashion, (for 
there is a fashion even in the last acts of a man's life,) to preface 
wills in this form, but to omit the solemn preambles of wills 
made use of by our forefathers, such as '^ In the name of God, 
Amen ;" <' My soul I humbly recommend to the mercy of Al- 
mighty God," &c. But this fashion haj9 not been followed by 
many great and good men Mr. Burke's will ran thus : ^' Ficst, 
according to the ancient, good, and laudable custom, of which 
my heart and understanding recognize the propriety, I bequeath 
my soul to God, hoping for his mercy through the only merits 
of our Lord and Saviour Jesus Christ." 

K 2 
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NUMBER II. 

Form qf a WiUf disponng of Gooda, Money, and personal 
Effects, and not containing any Devise ef Lands. 

In thb name op God, Amen. I, J. M. of , in the 

parish of , in the city of London, linen- 

draper, being of sound and disposing mind, memory, and un- 
derstanding, bat mindful of my mortality, do this day of 
, in the year of our Lord , make and publish 

this my last will and testament, in manner and form follow- 
ing : That is to say, First, I desire to be decently and pri- 
vately buried in the church-yard belonging to the parish in 
which I shall happen to die, without any funeral pomp, and 
with as little expen^ as may be ; and I give and bequeath 
unto the poor of such parish the sum of 10/. to be distributed 
in such proportions and manner as my executrix, hereinafter 
named, shall think fit Also I give and bequeath unto my 
eldest son, J. M. the sum of 600i. Also, I give and bequeath 
unto my second son, W. M. the like sum of 500i. Also, I 
give and bequeath unto my daughter, M. R. the like sum of 
500/. The said several and respected legacies to be paid unto 
them severally and respectively, immediately after the expira- 
tion of one year after my decease. Also, I give to my three 
grand-daughters, Sarah, Catharine, and Mary, children of my 
second daughter, M. R. the sum of 1001. each. And I do 
desire that the said several sums of lOOl. shall, within the 
space of one month after my decease, be placed and invested 
in some or one of the public funds of this kingdom, at the dis- 
cretion of my executrix, hereinafter-named; and that the said 
several sums of 100/. or the funds or securities to be purchased 
therewith, shall be paid and transferred to my said grand- 
daughters respectively, when and as they shall severally and 
respectively attain their several and respective ages of twenty- 
one years, or day or days of marriage, which shall first hap- 
pen ; and that the interest accruing and arising therefrom, in 
the mean time, shall be applied towards their education and 
maintenance respectively, until they shall severally and respec- 
tively attain their said ages, or day or days of marriage, as 
aforesaid ; and in case any or either of them the said Sarah, 
Catharine, and Mary, shall happen to die before her or their 
attaining their said age of twenty-one years, and unmarried, 
then I give the share of her or them so dying, unto the sur- 
vivors or survivor of them; and if all my grand-daughters 
shall happen to die before the attaining the age of twenty- 
years, and unmarried, then I give and bequeath the whole of 
the said several sums of 1001. making in the whole the sum of 
300/. unto my said daughter Mary, if she shall be then living. 
And whereas J. D. of , London, barber, is in- 

debted to me in the sum of 200/. principal money, upon bond ; 
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now I do hereby give, forgive, and release unto the said J. D. 
the sum of 100^ part of the said sum of 200^ and do hereby 
will and direct that my executrix, hereinafter named, do excuse 
and release the said sum of 1002. to him. Also, I give to my 
wife, M. M. the use of all my plate, household goods, and 
furniture whatsoever, which shall be in my dwelling-house at 
the time of my death, during her life-time ; and after her de- 
cease, I give the same to my son, J. M. his executors, ad- 
ministrators, and assigns. And as to all the rest, residue, and 
remainder of my estate whatsoever and wheresoever, and of 
what nature, kind, and quality soever the same may be, and 
not hereinbefore given and disposed of, after payment of my 
debts, legacies, funeral expenses, and the expense of proving 
this my will, I do hereby give and bequeath the same, being 
all personal, unto my dear wife, the said M. M. her executors, 
administrators, and assigns, to and for her and their own use and 
benefit absolutely ; and I do hereby make, ordain, constitute, 
and appoint my said wife, M. M. sole executrix of this my 
last will and testament, hereby revoking all former and other 
wills and testaments by me at any time heretofore made. In 
witness whereof I have, to this my last will and testament, set 
and subscribed my hand and seal, the day and year first above 
written. 

Signed, sealed, published, and declared 
by the said testator, J. M, as and for ^J~} 

his last wUl and testament, in the pre- ® 73 

sence qf us, who at his request, in his J. M. u Si 

presence, and in the presence of each ^^ 

other, have hereunto subscribed our "^ 

. names as witnesses thereto, 

C.P. 
L.M. 



NUMBER III. 

Form of a Will by a married Woman, by Virtue of a Settlement 
made previous to her Marriage, in which she disposes of her per- 
sonal Estate. 

In the name of God, Amen. I, E. M. now wife of J. M, 
of the parish of , Westminster, in the county 

of Middlesex, Esquire, late £. F. spinster, being sick and 
weak of body, but of sound and disposing mind, memory, and 
understanding, do hereby, in pursuance and exercise of the 
power and authority given and reserved to me, in and by the 
settlement made previous to my marriage with tiie said J. M. 
and by force and virtue of all and every the power and pow- 
ers, authority and authorities in me being, or enabling me 
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thereto, make my last will and testament, in manner Ibllofw- 
ing : That is to say, I give and bequeath unto my beloyed hiu- 
bund the sum of 2001. Also, I give and bequeath unto my 
brother, W. F. the sum of lOoi. Also; I give and bequeath unto 
my cousin, A. S. widow, the sum of 100/. All the rest, resi- 
due, and remainder of my estate and effects of what land or 
nature soever, which I have or shall have a right to dispose of, 
I glTe and bequeath unto my nephew and niece, J. and M. 
F. equally to be divided between them, in case they are both 
living at the time of my death ; but if either of ti^m shalL. 
happen to die before me, then I give and bequeath tiie share 
of him or her so dying to the surviTor of them. And I do 
hereby nominate, constitute and appoint my brodier, W. F. 
aforesaid, sole eitecutor of this my last will and testaments 
In witness whereof I have hereunto set my hand and seal the 
day of in the year of our Lord 18 



(as m No, L) S . 2 • 



NUMBER IV. 

Form qf a WtU disposing qf Lands only. 

This is the last will and testament of me, J. D. of 
in the city of London, gentleman, being of sound and dis- 
posing mind, memory, and understanding. First, I give, devise, 
and bequeath unto R. R. the younger, of aforesaid^ 

gentleman, all those my freehold messuages, lands, tenements, 
hereditaments, and premises, with the appurtenances whereof 
I am seized in fee, situate, lying, and being at , in the 

county of , and now or late in the several tenilres or 

occupations of J.M. &c. (mentioning the names of the tenants 
of the premises) or some or one of them, their or some or one 
of their under-tenants or assigns, to have and to hold all 
and every the said lands, tenements, and hereditaments, with 
the appurtenances, situate as aforesaid, to him the said R. R.his 
heirs and assigns for ever. Also, I give, devise, and- bequeath 
unto my second son, W, D. all that my freehold farm, lands, 
and premises, situate at aforesaid, sand now in the 

possession of R. F. as tenant thereof to me, to hold the same 
farm, lands, and premises, unto ray said son, W. B. for and 
during the term' of his natural life ; and from and inmiediately 
after his decease, I give, devise, and bequeath the 3aid farm, 
lands, and premises to my grand-daughter, M. D. her heirs and 
assigns for ever. Also, I give and bequeaih untoW.T. of 
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, in the county of , Eaqnire, all those my 

copyhold lands, messuages, tenements, and hereditaments, 
(and which I have surrendered to the use of my will) situate, 
lying, and being at , in Ae county of , and 

which now are, or lately were, in the tenure or occupation of 
£. R. his under-tenants or aasi^is, to hare and to hold the 
said copyhold lands, messuages, and tenements, to the said 
W. T. his heirs and assigns for ever, according to the custom 
of the manor of which the. same are holden. i^d I do hereby 
alflo give, devise, and bequeath unto my said son, W, D. all 
thoM my four freehold messuages or dwelling-houses, situate 
in. atreet, London, aforesaid, being Nos. 

aad now being in the serevaL tenures or occupations of, &c. 
(mentioning the tenants' names) to have and to hold the same 
to my said son, W. D. and to the heirs of his body, lawfully 
b^otten, OS to be begotten; and for default of sach heirs, then 
to the laghC heirs qf me the said J. D. for ever. Also, I give, 
devise, and bequeath unto J. D. of London, mercer, 

and R. F. of street, London, aforesaid, linen-draper, all 

that my freehold estate, fhnn, lands, and premises, whereof 
I am seized in fee^ situate, lying, and oeing at , in the 

county of , and now in the tenure or occupation of 

H. R. as tenant to me of the same, under a lease for twenty- 
one years, from ,18 , to have and to hold the same 
esta^, farm, lands, and premises, with the appurtenances, unto 
the said J. D. and R. F. [their heirs and assigns for ever, as 
tenants in common and not as joint tenants], ^fitia intended 
to make the devUeeeJoint'tenantSf the voords of th^ devise are to be 
exactly nmHar tiU the beginning of the bracketSy and then^ instead 
9f the words inserted between themy say, [and the survivor of 
them, his heirs and assigns for ever, as joint-tenants and not as 
tenants in common.] And as to all the rest, residue, and re- 
mainder of my real and copyhold estates whatsoever, and 
wheresoever the same may be situate, lying, and beings I do 
hereby give, devise, and bequeath the same to my said son, 
W. D. to have and to hold the same to my said son, W. D. 
his heirs and assigns for ever. In witness whereof I, the said 
J. D. have, to this my last will and testament^ set and sub- 
scribed my hand and seal, the day of , in the year 
of our Lord 18 . 

Sigm^y seaUdtSfc. (as m the I j n u7^ 

atiistation to No. /.) $ ''• ^- © "g 

P.S. I S 

L.N. ^^ 
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NUMBER V. 

RepubUeaHon qf the foregoing WiU, 

Whereas, siDce the making and publishing of the above last 
will and testament of me the said J. B. I have purchased 
divers freehold lands, messuages, tenements, hereditaments, 
and premises, situate in the several counties of . and 

Now I do hereby republish my said last will 
and testament, and do hereby declare that it is my desire and 
intention, tttat the said will and testament shall be good and 
valid, to all intents and purposes, as if the same had this day 
been originally made and published ; any act, deed, matter, or 
thing whatsoever, by me heretofore done, committed, or 
omitted^ to the contrary hereof in any wise notwithstanding. 
In witness whereof I have hereunto set and subscribed my 
hand and seal, this day of , in the year of our 

Lord 18 

Signed and eealed by the aaid teetatoTy 

J. X>., in the presence of u$, who at ^^ 

hie request, in his presencey and in o% 

the vresenee qf each other, have sub* J, D» S « 

scribed owr names as witnesses to the r« S 

above republication qf his said last i i 
will and testament. 

To be executed in the presence of, and signed by three wit- 
nesses, in the same manner as the original will. 



NUMBER VI. 

A Will by a married Woman, reciting a Power given to her by 
her Marriage- Articles. She gives all to her Husband, appoints 
him sole Executor , desires to be buried with him, ifc. 

In the name of God, Amen. I, J. S. now wife of T. S. a 
merchant, being in good health of body, and of a sound and 
disposing mind and memory, do this day of , in the 

year of our Lord 18 , make and ordain this my last will and 
testament, in manner following : — ^Whereas, in and by a certain 
indenture tripartite, bearing date on or about the day of 

, 18 , and made between the said T. S. of the first 
part, and the said J. S^ by my then name of J. B. of the se- 
cond part, and G. C. merchant, M. L. widow, and J. H. 
apothecary, of the third part, made previous and in order to 
my marriage with the said T. S. my now husband, divers 
leasehold messuages or tenements, grounds, hereditaments. 
Bank stock, and East-India bonds, of the said J. are there- 
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by assigned and transferred, and therein recited to be trans- 
ferred respectively unto the said 6. C. M. L. and J. H. their 
executors, administrators, and assigns, in manner therein ex- 
pressed ; in trust, nevertheless, for the sole and separate use 
and benefit of me, the said J. S. and with full and absolute 
power for me^ from time to time, notwithstanding my cover- 
ture, and whether I should be sole or married, by any writing 
or writings under my hand and seal, attested by two or more 
credible witnesses, or by my last will and testament in writing, 
or any writing, purjiorting my last will and testament, to be 
by me signed, sealed, published, and declared, in the presence 
of the like number of witnesses, to dispose thereof, or any part 
thereof, to such person and persons, and in such proportions 
and manner, as I should think fit; as in and by the said in- 
denture, relation being thereunto had, may (among other 
things therein contained) more fully appear. Now, in testimony 
of the sincere love and affection which I have and justly bear 
towards the said T. S. my most dear and indulgent husband, 
and by virtue of the power and powers, authority and authorities, 
to me reserved and given in and by the said in part recited in- 
denture, and of all other power and powers, authority and au- 
thorities, any wise enabling me thereunto, I, the said J. S. 
do, by this my last will and testament, or writing purporting 
my last will and testament, by me duly signed, sealed, pub- 
lished, and declared, in Uie presence of the persons whose 
names are hereunto written as witnesses thereto, give, devise, 
bequeath, direct, limit, and appoint, all and every the said 
leasehold messuages or tenements, ground, hereditaments, 
Bank stock, bonds, and premises, and all other my messuages 
or tenements, ground, hereditaments, stock, bonds, goods, 
chattels, monies, and estate whatsoever, and wheresoever, 
and of what nature or kind soever, whereunto I am entitled at 
law or in equity, or whereof I have any power to dispose, and 
all my estate or interest therein, unto my kind and dearly be- 
loved husband, (who is most deserving thereof,) his heirs^ 
executors, administrators, and assigns, respectively, to and 
for his and their own use and benefit absolutely. And I here- 
by direct my said trustees to convey, assign,' and transfer the 
same, and every part thereof, to him and them accordingly. 
Yet, nevertheless, my mind and will is, and I do hereby desire 
and request my said dear husband to give (out of what I have 
herein-before bequeathed to him) unto his daughter Eliza, by 
his former wife, (in case he shall think fit, and that in his 
judgement she shall prove deserving of the same,) the sum of 
four hundred pounds, of lawful money of Great Britain, to be 
paid to her at such time or times, and in such manner or pro- 
portions, and under such restrictions, in all respects as he 
direct and think may be most for her benefit. And I do hereby 
constitute and appoint my said dear husband, T. S. sole and 
whole executor of this my last will and testament : and I 

K 3 
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esrneitly desire of him that I may be buried where he himself 
intends to be buried, and that he would gire proper directions 
in his last will for that purpose, in case he survive me. And, 
lastly, I do hereby reroke all former and other wills by me at 
any time heretofore made, and do declare this only to b^ my 
last will and testament In witness whereof, &c. 

J. S. 



NUMBER VII. 

A Demae 0/ Freehold, Copyhold, Leasehold, and Personal Estates, 
to Trustees, for securtMg an Annuity to the Testator^s Wife, 

In THE MAMB OF GoD, Amen. I, A. 6. of , In the 

county of , gentleman,' being of sound and disposing 

mind and memory, do make and publish this my last will and 
testament in manner following : first, and principally, I com- 
mend my soul to Almighty God, and my body I desire may be 
decently interred, at the discretion of my executors hereinafter 
named ; and as to such worldly estate as God of his goodness 
hath bestowed upon me, I give and dispose thereof as follows: 
that is to say, I give and devise all my freehold and copyhold 
estates, wheresoever situated, and which copyholds have been 
duly surrendered to the use of my will, unto J. C. of , 

in the county of , gentleman, and R. P. of , 

in the city of London, silversmith ; upon the trusts nevertiie- 
less, and to the intents and purposes hereinafter declared of ' 
and concerning the same, and all my leasehold estates* as well 
for lives as for years, together with all my personal estate, of 
what nature or kind soevef ; I likewise give, devise, and be- 
queath, unto the said J. C. and R. P. aiid their heirs, execu- ' 
tors, administrators, and assigns, respectively, (according to 
the nature of the several estates,) upon the trusts, nevertheless, 
and to and for the several intents and purposes hereinafter ex- 
pressed and declared of and concerning the same, (that is to 
say,) upon trust, by and out of the rents, issues, dividends, 
interest, and profits of all my said estates, to pay an annuity, 
or yearly sum of two hundred pounds, clear of all taxes and 
deductions whatsoever, into the proper hands of my dear wife, 
M. ' G. during her natural life, for her own proper use and 
benefit, in addition to all other provisions made for her, upon 
or previous to our intermarriage ; and so as that the said 
annuity, or any part thereof, shall not be subject or liable to 
the debts, engagements, management, control, or disposition 
of any future husband ; the said annuity to be paid and paya- 
ble by half-yearly payments, on the day of and the 
day of , in every year, by even and equal propor- 
tions, the first payment of the same to begin and be made on 
such of the said days as shall first happen after my decease ; 
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and opon farther trast, that the said J. C. and R. P. shall and 
maj retain the sum of fifty pounds each, for their trouble in 
performing the trusts of this my will. And I do hereby consti- 
tute and appoint my said dear wife, M. 6. the said J. C. and 
R. P. executrix and executors of this my last will and testa- 
ment, hereby revoking and annulling all former and other 
wills by me at any time heretofore made ; and my will is, 
and I do hereby direct that my said executors and trustees 
shall each of them be answerable for their own separate 
acts and receipts, respectively only, and not the one of them 
for the acts or receipts of the other of them, and that they 
shall not be accountable for any loss which may happen in my 
estates, by the reason of the failure of any security or securi- 
ties, whereon the same may depend, so that the same do not 
happen through any negligence or default of them the said 
trustees, or either of them ; and, lastly, I will and direct that 
my said trustees do and may retain all the costs, charges, and 
expenses, which they or either of them may sustain in and 
about the execution of this my will, out of the estates and ef- 
fects hereby in them respectively vested. 

In witness whereof, &c. 

A. G: [place of seal.] 

Signedy seakdy published, Sfc, 



. NUMBER VIII. 

WUl bequeathing a Sum of Money to Trustees, to be invested in 
the Stocks, or put out at Interest, the Dividends, ifc, to be at 
the separate Disposal of a Feme Covert during her L\fe, and on 
her Death the Principal to go over to her Children. 

This is the last will and testament of me, J. W. of 
in the county of , Esquire. In the first place 

i give and bequeath the sum of £ of lawful money of Great 
Britain, to D. E. and G. F. their executors, administrators, 
and assigns, opon and for the trusts, intents, and purposes, 
and with, under, and subject to the powers, provisoes, and 
declarations hereinafter expressed of or concerning the same, 
(that is to say,) upon trust that they the said D. E. and G. F. 
and the survivor of them, and the executors, administrators, 
and assigns of such survivor, do and shall lay out and invest 
the same in their or his names or name, in the purchase of par- 
liamentary stocks or funds of Great Britain, or at interest upon 
real securities in his Majesty's dominions of Europe or Ame- 
rica, and do and shall, from time to time, alter and vary the 
same at their or his discretion, and do and shall, during the 
life of my daughter K. the wife of , pay the in- 

terest, dividends, and annual interest thereof, to such pur- 
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poses, and in such manner, as my said daughter K. by any 
writing or writings signed by her with her own hand, shall, 
whether covert or sole, as the same shall from time to time 
become due and p&yable, but not by way of anticipation, 
direct or appoint, or for want of such direction or appointment 
into her own hands, for her own sole, separate, and peculiar 
use and benefit, and exclusively of and "without being any wise 
•abject or liable to the debts, intermeddling, or control of her 
present or any future husband. And I declare it to be my will, 
that the receipts in writing of my said daughter, or of the per- 
son or persons to whom she shall direct the said interest, 
dividends, and annual produce to be paid, shall, notwith- 
standing ner coverture, be a good and sufficient discharge, 
and good and sufficient discharges for the said interest, divi- 
dends, and annual produce, or so much thereof as in such 
receipts respectively shall be expressed or mentioned to be 
received ; and from and after her decease upon trust, that they 
the said D. £. and G. F. and the survivor of them or the ex- 
ecutors, administrators, or assigns of such survivors, do and 
shall pay, transfer, and assign the said sum of £ , and the 
stocks, funds, and securities in or upon which the same or any 
part thereof shall be invested ' or laid out, and the interest, 
dividends, and annual produce thereof, to, between, and 
among all and every or such one or more, exclusively of the 
other or others, of the child or children of my said daughter, 
either by her present or any future husband, or unto all and 
every, or such one or more of the lawful issue, bom in the 
lifetime of the said R. if any of the said children, or both, 
or unto such one or more of the said children, and such one 
or more or their or any of their issue, born in the lifetime of 
the said K. at such age or ages, from fourteen inclusive to 
twenty-one inclusive, in such maner, and if more than one, 
in such shares and proportions as my said daughter, by any 
deed or deeds, or instrument or instruments in writing, to be 
sealed and delivered by her in the presence of and attested by 
two or more credible witnesses, or by her last will and testa- 
ment, or bjr any codicil or codicils thereto, to be signed and 
published by her in the presence of, and attested by the like 
number of witnesses, shall, notwithstanding her present or any 
future coverture, direct or appoint, and for want of such direc- 
tion or appointment, do and shall pay, transfer, and assign the 
said trust, monies, stocks, funds, and securities, and the in- 
terest, dividends, and annual produce thereof, to, between, or 
among all and every the children or child of my said daughter 
K. who being a son or sons, shall attain the age of twenty - 
one years, or depart this life under that age, leaving issue 
living at the time of his or their decease or respective deceases, 
or born in due time after, or being a daughter or daughters, 
shall attain that age, or marry, to be divided between or among 
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sach childreD, if more than one, in equal shares and pro- 
portions; and if but one child, the whole of the said trust, 
monies, stocks, funds, and securities to such one child, and if 
there shall be no child of my said daughter K. who, being a 
son, shall attain the age of twenty-one years, or depart this 
life under that age, leaving issue of his body living at the tima 
of his de^cease, or bom in due time after, or being a daughter, 
shall attain that age, or marry, then the said trust, money, 
stocks, funds, and securities to be considered as part of the 
surplus or residue of the personal estate, and be disposed of 
accordingly. Provided, likewise, and I do also direct, that in 
case any or either of them the said trustees or trustee, or any 
future trustee or trustees shall happen to die, or be desirous 
to be discharged from, or neglect or refuse to act on the trusts 
hereby created, at any time or times before the same trusts 
shall be finally performed or otherwise determined, then it 
shall and may be lawful to and for the surviyor or survivors 
of them, and the executors, administrators, and assigns of such 
survivor, by any writing or writings, under his or their hands 
or seals, or hand or seal, and to be attested by two or more 
credible witnesses, from time to time, to nominate or appoint 
any other person or persons to be a trustee or trustees in the 
stead or place of the trustee or trustees so dying, or desiring 
to be discharged, or refusing, or declining, or becoming inca- 
pable to act as aforesaid, and that when and so often as any 
such new trustee or trustees shall be nominated and appointed 
as aforesaid, all the trust estates and monies which shall then 
be vested in the trustee or trustees so dying, or desiring to be 
discharged, or refusing, or declining, or becoming incapable 
to act as aforesaid, either solely or jointly with the other 
trustee or trustees, shall be thereupon with all convenient 
speed conveyed, assigned, and transferred, in such manner, 
and so as that the same shall and may be legally and effectu- 
ally vested in the surviving or continuing trustee or trustees, 
or if there shall be no continuing or surviving trustee or trus- 
tees, then in such new trustees, and upon the said trusts as are 
hereinbefore declared of and concerning the same trust, estates, 
monies, and premises respectively, or such of them as shall 
and may be subsisting and capable of taking effect ; and that 
any such new trustee or trustees shall and may in all things 
act and assist in the management, carrying on, and execution 
of the trusts to which they shall be appointed, in conjunction 
with the other then surviving or continuing trustee or trustees; 
and if there shall not then be any such surviving or continuing 
trustee or trustees, then by themselves as fully and effectually, 
and with all the same power and powers, authority and autho- 
rities, of consent, approbation,, discretion, calling in, laying 
out, and investing, compounding, compromising, giving, and 
signing' effectual indenmifications^ discharges, powers, and 
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authorities whatsoeTer, te all intentB and purpoBes whatsorer, 
or if he or they had been originally in and by this very will 
appointed trustee or trustees for the purposes for which such 
new trustee or trustees, their or his heirs, executors, or ad- 
mioistrators, in or to whose place such new trustee or trustees 
shall respectively come or succeed, are or is enabled to do, 
or could or might have done, under or by virtue of this my 
will, if then living or continuing to act in the trusts hereby 
reposed in them ; and I particularly recommend and request, 
that such substitution or nomination of a new trustee may be 
made on the death or resignation of any of the said trustees 
or trustee within months after such event shall take 

place. 



NUMBER IX. 

Form of a Cedtcti to a fFtU w&ere only mumi few 

LtgadeB are gveem* 

Whereas, I, A. B. of ^ have made and duly exe- 

cuted my last will and testament m writing, bearing date the 
day of , 18 ^ now I do hereby declare this pre- 

sent writing to be as a codical to my said will, and direct the 
same to be annexed thereto, and taken as part thereof, I do 
hereby give and bequeath, &c. In witness whereof I, the 
said A. B. have to this codicil set my hand and seal this 
day of , in the year of our Lord 18 

Signedy aeakd^ and published by the said 
A* B. 08 and for a codict/, to be atmexed 
to and to be comeidered as part of his kui a n 

will and testament^ in the presence ^ nSt 
who hose- subscribed our names in his 
presence, 

CD. 

E.F. 



NUMBER X. 

Form of a Codieily where seeeral LegaeUs are retfohed. 

Whereas, I, A. B. of , in the county of 

Gent, have by my last will and testament, in writing, duly exe- 
cuted, bearing date the day of , 18 , given and 
bequeathed, &c. Now I, the said A. B. being desirous of al- 
tering my said will in respect to the said legacies, do tiiere- 
fore make this present writing, which I will and direct to be 
annexed as a codicil to my said will, and taken as part thereof; 
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and I do hereby revoke the gaid legacies by my said will given 
to , and I do give to each of them the said 

and to the sum of only ; and I give unto, 

&c. And I do ratify and confirm my said will in every thing 
except where the same is hereby revoked and altered as afore- 
said. In witness whereof, &c. 



NUMBER XI. 

A Nuncupaiive WUU 

This is the last will and testament of A. B. late of 

, in the county of , Gent, declared in the 

presence of as whose names are hereunto subscribed, desiring 
it might be considered and taken as his last will and testa- 
ment, and requesting we would bear witnesst hereto. (Here 
insert the very words of the testator :) *^ My will is," &c. 

(Signed J C. F. 

G. L. 
T,P. 

OR, 

A. B. of , did, in his last sickness, on the 

day of at 'his dwelling-house, (or state here where- 

else,) at where he hath been resident for the space 

of ten days next before the said day of (or if such 

be the case, the said A. B. being surprised or taken sick, being 
from his own home, and having died before he returned to the 
place of his dwelling,) bid us, C. D. of £. F. of 

and G. H. of (we being then in the presence of the 

said A. B.) to bear witness, that the words which he did then 
and there pronounce in our presence, were his last will and 
testament ; which words were as follow, that is to say (here 
state the very words of the testator.) In testimony whereof 
we have hereunto subscribed our names, and do declare that 
the said testamentary words were comn^tted to writing on the 
day of 

(Signed) C. D. 

E.F. 
G.H. 
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NUMBER XII. 

A Confirmation qf a WUl. 

(Indorsed on the back thereqf.) 

Whckeas, since the making of my last will and testament, as 
within mentioned, I have taken to myself a wife, by which the 
same, or part thereof, might be deemed Yoid in law : now I do, 
notwithstanding the said circumstance, in all respects confirm 
and re-establish my aforesaid will, and desire the same may 
still be deemed and taken to be my last will and testament. 
As witness my hand and seal this day of 

Si^^d, italedf published, ^c. L, P. 

J. C. 
L.S. 
M.G. 
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Administration,— ^hat acts amount to, 117 ; with the Trill 

annexed, 116. 
Administrator, — ^who may and who may not be, 111 ; func- 
tions and duties of, 125 ; interest and authority of, 132 ; 
remedies of, 142 ; responsibility of, 144. 
Advancement, 101. 
Advowson, 4^8. 

Alteration, — effects of, 74. 

Assent, — of executor to legacy, 142. 

Attestation, 60, 59. 

Bona Notabilia, 139. 

Cancelling, — when a revocation, 70. 

Charitable Uses, — ^bequestto, 39. 

Codicil, 19. 

Consanguinity, — degrees of, 118 ; rules of computing, 123. 

Construction, — of wills, 81. 

Copyholds, 46, 57. 

Custom, — of London, 101 ; of York, 105. 

Descent of Lands in Cases of Intestacy, 92. 

Descent of Personal Property in Cases of Intestacy, 94. 

De Bonis Non, — administration of, 108. 

Debts, — the legal order in which they ought to be paid, 137. 

Devise, — see Legacy, Will. 

Distribution, — of intestate's effects under the statute^ 96 ; 
by the custom of London, 101 ; by the custom of York, 105. 

Donatio Mortis Causa, 20-22. 

Duties payable on Legacies, &c. 149. 

Election, 101. 

Estates purchased or acquired after making the Will, 37. 

Erasure, — ^when a revocation, 70, 79. 

Execution, 50. \ 

Executor, — who may and who may not be. 111 ; power and 
interest of, 132 ; remedies of, 132 ; functions and duties of, 
125 : responsibility of, 144. 

Forms, — of wills, codicils, republications, &c. 194-208 ; for 
passing legacy-accounts, 168-194. 

FREEHOLD,--<ievise of, 34. 

Funded Property, 32. 

Heir, — bequest of personalty to, 97. 
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Hotchpot, 101. 

Intestacy, 88. 

Inventory, 176. 

Kindred, degrees of, 118. 

Leases, 49. 

Legacies, 85; rules for payment of, 156. 

London, — costom of in intestacy, 101. 

Mistake, 79. 

Mortgage, — devise of, 47, 56. 

Mortmain, 39. 

Next-of-Kin, 118. 

Nuncupative Will, 17. 

Obliteration in Wills, 70. 

Payment, — of Debts, 137; of Legacies, 141. 

Personal Estate,— devise of, 31. 

Precedents of Wills, &c. 195-208. 

Probate, 126>131. 

Publication of a Will, 58. 

Refunding, 141. 

Renunciation, — ^by executor, 113. 

Representatives, 118. 

Republication, — of a will, 63. 

Residue, 135. 

Revocation, 69. 

SALE,~executors, power for, 143. 

Sealing, 55. 

Signature, 51-59. 

Subscription, 59. 

Surplus, — executors' right to, 135. 

Testimony. — See Witness. 

Tithes, 48. 

Testamentary Capacity, 24. 

Wife's Property, 33. 

Wills, — requisites of, 55 ; signature and superscription of, 
51-59 ; publication of, 58 ; re-publication of, 63 ; construc- 
tion of, 81 ; revocation of, 69 ; alteration of, 74. 

Witnesses, 58-63. 

York, — custom of, 105. 
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